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World Peace Through Justice 


ot NEW YORK GOES, so goes the nation.” 

These words are usually spoken not of New York but of Maine, which 
has always held its general elections earlier than the other states and is 
popularly supposed to indicate how the political tide is running. 

‘This year New York was one of six states in which legislatures voted to 
submit major judicial article revisions to the voters for adoption. ‘The other 
five will be voting in 1962, but New York had its referendum in the gen- 
eral election last month. Judicial reform won by an overwhelming margin 
of 5 to I, and a fairly confident prediction can be made that by this time 
next year similar victories will have been won in Colorado, Illinois, Iowa, 
Nebraska and North Carolina. 

It is often said that the voters are not interested in the judicial branch 
of the government, preferring to center their attention on more colorful 
issues like foreign policy, finance, welfare, or choosing among campaigning 
candidates. There is a measure of truth in this, but the most dangerous 
falsehoods are those that are half true. 

The New York victory suggests that in states that need judicial reform 
and do not have it, the fault may lie more with a bench and bar that have 
failed to provide leadership than with voters who are hostile or indifferent. 
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The judicial branch of government is a 
highly technical one, and the people can 
hardly be expected to determine what its 
needs are and how they should be met. ‘The 
definition of those needs and effective solu- 
tions is the most inescapable responsibility 
of those who have been trained in the law 
and its administration —the lawyers and 
judges. When the needs have been ascer- 
tained and appropriate measures drafted 
and properly presented to the people as the 
recommendations of those best qualified to 
speak, approval by the people may be ex- 
pected. 

In these days of space travel, nuclear 
weapons and mounting international ten- 
sions, the ideal of world peace through law 
seems more alluring than ever. But peace 
through law alone is not enough. The mil- 
lions who live under Soviet tyranny in satel- 
lite countries have peace through law right 
now. Law is very familiar to most of the 
world’s population. It is symbolized by the 
screaming siren of the police car, the ration 
card, the knock on the door at midnight. 
All through the ages despots have enforced 
their will and maintained reluctant peace 
and order through the processes of law. 

To a distressingly large part of the popu- 
lation of the globe, courts are just another 
part of this same picture. The concept of 
justice as a goddess before whom ruler as 
well as subjects must bow either has not 
come to these people at all, or else shines 
as a dream unrelated to reality. 

In America that dream has come to life. 
Ours is a peace based on justice as well as 
law. Its life is contained within the frame- 
work of our independent judicial system. 
It will live as long as American courts and 
judges discharge faithfully their obligation 
to administer swift, certain and impartial 
justice between citizen and citizen and be- 


Vol. 49,5NO.7 


tween citizen and state. 

If present tensions erupt into nuclear 
war, the winner, if there is one, will be 
the nation that can strike most devastat- 
ingly in minimum time while at the same 
time providing with some success for sur- 
vival of its own population against enemy 
attack. These weapons, however, may never 
be used, just as poison gas, introduced in 
the first world war, was not used by either 
side in the second. 

In the ideological conflict now going on 
as a major part of what we call the “cold 
war,” victory depends not upon superiority 
of missiles and bombs, but on superiority of 
ideas and institutions. A cold war can be 
lost, as well as a hot one, with consequences 
just as disastrous. If satellites, missiles and 
bombs carrying megatons of destruction are 
the super-weapons of a hot war, the living 
embodiment of that golden dream of peace 
based on justice is the super-weapon of the 
cold war. 

What folly if we perfect the one, which 
may never be put to use, and neglect the 
other, which is daily on display for the in- 
spection not only of the enemy but of the 
whole world as well, including the new and 
“uncommitted’’ nations in whose hands 
may well he a decisive balance of power. 
Every jet plane that arrives from Asia, the 
Middle East and Africa brings another dele- 
gation of eager students and observers. The 
impressions they carry home cannot be 
manufactured for them in Washington. 
They must see throughout America a living 
example—a “‘show case”’ if you will—not only 
of peace but of justice as nearly perfect as 
the frailties of humanity will permit. Where 
it does not meet such a standard now, bench 
and bar have a supreme obligation to lead 
the way, and, as New York has shown, the 
people are ready to follow. 


December, 1961 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 12) 


BELL AND BURNEY SPEAK AT BIRMINGHAM 


ae I Honorable Grifhn B. Bell of At- 
lanta, Georgia, recently appointed to the 
United States Court of Appeals for the Fifth 
Circuit, and Cecil 
EK. Burney of Corpus 
Christi, Texas, presi- 
dent of the American 
Judicature Society 
spoke at the Society’s 
southeast regional 
breakfast meeting in 
Birmingham, Ala- 
bama, last month. 








fadee Bell 


Judge Bell told the audience of judges 
and lawyers from Alabama, Florida, 
Georgia, Mississippi and ‘Tennessee that 
the maxim, “Let justice be done though 
the heavens fall,” might well be their guide 
in rededication to a “standard of excellence 
for the legal profession in both its profes- 
sional and civic life.” President Burney em- 
phasized the necessity for the legal profes- 
sion to take the lead in bringing judicial 
compensation to more adequate levels as 
part of a realistic program to improve the 
administration of justice. 





NEW JOURNAL PUBLICATION PROGRAM ANNOUNCED 


fliers January issue of the Journal of the 
American Judicature Society will be the 
first of a series of issues on specialized sub- 
jects recommended by the Society’s publ- 
cation committee and authorized by the 
executive committee in September. 
“This new publication service of the So- 
ciety,’ President Cecil E. Burney said, “will 
provide our members with important mate- 
rial for their continuing effort toward im- 





proving judicial administration and become 
sources of information and insight for 
bench, bar, law schools, political scientists, 
university and college teachers and students, 
researchers, editors and all members of the 
general public who seek to be informed.” 

‘These new special issues will replace the 
bimonthly News issues inaugurated in July, 
1960. On alternate months, typical Journal 
issues will appear. 


J sm 
Cn Fs 
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A ROUND TABLE CONFERENCE ON ADMINISTRATION OF JUSTICE, sponsored by the Supreme Court of 
Puerto Rico, will be held in the Supreme Court Building, San Juan, February 5-10, with all of the island’s 110 
Superior Court and District Court judges in attendance, and with prominent trial and appellate judges of the 
United States as lecturers and discussion leaders. Members of the planning committee are shown here going over 
arrangements for the Conference with Glenn R. Winters, executive director of the American Judicature; Society 
and consultant to the committee, at a meeting in San Juan last month. Left to right, Edwin Cortes Garcia: admin- 
istrative judge, Superior Court Juvenile Division; Mr. Winters; Chief Justice Luis Negron Ferandez; Giullermo 
A, Gil, Administrative Director of the Courts; and Superior Court Judge Lucas F. Serbia Cordova. Superior 
Court Judge Federico Tilen, a member of the committee, is not shown. 


Judges Acclaim ... 


“HANDBOOK FOR JUDGES” 


An Anthology of Articles and Essays about the Judiciary 


Compiled and Edited 


“ 
. 


- . it ought to be in the 
hands of all judges.” Honor- 
ABLE FRANCIS B. Connon, 
Chief Justice, Supreme Court 
of Wisconsin 

e 


“It should be required read- 
ing not only for all judges, 
but for all members of the 
bar.” Honoras_e ArTHUR J. 
STANLEY, Jr., Judge, United 
States District Court, Kansas 


“... it is the kind of book 
that every judge should have 
by his side along with the 
Bible . . .” HONORABLE 
GLENN TERRELL, Justice, Su- 
preme Court of Florida 


e 

Honorable 

“This is one of the most in- 

teresting and helpful books 

I have ever read . . .” Hon- 

ORABLE WALTER B. JONES, 

Judge, Fifteenth Judicial Cir- 
cuit of Alabama 


by the 


Honorable Donald K. Carroll 
Published and Distributed 


by the 





Donald K. Carroll, 
Judge, District Court of Appeal, First “...it is a collection of some 


District of Florida. A former president of 
The Florida Bar and a member of the 
House of Delegates of the American Bar 
Association, Judge Carroll has served on 
the Board of Directors of the American 
Judicature Society and as a member of 


“ , . the Handbook is a must 
for all trial judges.” Honor- 
ABLE WILLIAM G. EAsT, 
Judge, United States District 
Court, Oregon 


American Judicature Society e 


“ , . this anthology will ful- 
fill your purpose of provid- 
ing material which will be 
both inspirational and help- 
ful to judges’”” HoNorABLE 
WituiAmM J. JAMESON, Judge, 
United States District Court, 
Montana 
® 


“Tt is a really fine piece of 
work and the only book of 
its kind in the field.” Honor- 
ABLE E. Harotp HALLows, 
Justice, State of Wisconsin 
Supreme Court 


Chief . 


of the finest statements and 
literature pertaining to our 
profession” HoNorABLE Mac 
SwInForpD, Judge, United 
States District Court, Ken- 
tucky 


its Executive Committee for many years. 


“It is suggested that among the books to be read wholly and with diligence and attention 
by judges is Handbook for Judges, just published by the American Judicature Society. This 
book is recommended as required reading for all who have the privilege of wearing judicial 
robes.” Honorasle Geratp S. Levin, Judge Superior Court of California 


“Remembering my own novice days, I know how helpful this will be to new judges.” 
Hownorasie WittiaM J. BRENNAN, Jr., Associate Justice, Supreme Court of the United States 





“It is indeed a fine work, and one that every 
judge should keep on his desk . . .” HONORABLE 
Cutten W. Brices, Judge, One Hundred Seven- 
teenth District Court, Texas 

e 


“ 


. . any judge should resume the bench with 
renewed vigor and dedication after reading these 
wonderful articles.” HONORABLE WILLIAM J. 
DurveEN, Judge, Fourth Judicial Circuit of 
Florida 


“I wish I had had it eight years ago when I 
first went on the bench.” HoNnoraBLe FRANCIS 
O. CLarkson, Judge, Superior Court of North 
Carolina 

e 


“It deserves reading from cover to cover, not 
only by every judge, but by those who serve 
the judiciary.” HoNnorasLe Eart R. SHOoPEN, 
Judge, Probate Court of Kane County, Illinois 


“Although I have been a member of the judiciary for twenty years, I still find your excellent 
collection of inspiring literature a stimulating influence which cannot fail to be helpful to 


member of the judiciary.” Honoraste Wituiam T. Tiprert, 


Baltimore City, Maryland 


“The bench and bar are indebted to you and to the American Judicature Society 
ing together such an excellent selection of 
fession.” HonorasLeE Harotp H. Burton 


the United States 


3 


Jr., Judge, Peoples Court of 


for bring- 


statements by competent members of our pro- 


Associate Justice (retired), Supreme Court of 
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SOCIETY ADDS NEW SERVICE 
PROGRAM FOR MEMBERS 


iS LATE October, the American Judica- 
ture Society announced its new insurance 
program for members as a part of the 
Society’s accelerated action program. Ap- 
plications continue to be received at a 
rate greater than anticipated, according 
to President Cecil E. Burney. 

This response, Mr. Burney reports, “con- 
firms our hope that this program would 
add another important service which the 
American Judicature Society could pro- 
vide its members.” For some time, Mr. 
Burney said, “the officers of the Society 
had felt that our members who can par- 
ticipate in the many fine group insurance 
plans available through bar associations 
and other organizations would welcome 
the opportunity to supplement that pro- 
tection with insurance not necessarily pro- 
vided by such plans and, more important, 
we felt that many of our members might 
not have access to such plans and would 
appreciate the opportunity to secure com- 
prehensive insurance coverage at rea- 
sonable prices. With this new four-fold 
program designed to fit the specific needs 
of our members, we had hoped to achieve 
both of these goals. The initial response 
to these plans clearly indicates that we are 
achieving both of these important objec- 
tives.” 

‘The four different plans which are avail- 
able permit each member of the Society 
to apply for all four plans or for any one 
or more of the plans which best fit his 
insurance needs. 


@ The Family Group Life Insurance Plan 
pays benefits in event of death from any 
cause. A conversion privilege to an individ- 
ual policy is possible without evidence of 
insurability. 


e@ The High-Limit Complete Medical Plan 
pays the expenses both in and out of the 


hospital. After the chosen deductible, each 
insured member of the family receives a 
high-limit amount for each accident or ill- 
ness. Hospital room and board, hospital 
miscellaneous expense, nurse expense, and 
medical supplies are included. 


e@ The Long Term Disability Income Plan 
pays regular monthly income directly to 
members for disability through accident or 
sickness. This continuation of income 
occurs during the time financial aid is most 
needed. Accident benefits are paid to life- 
time and sickness benefits to age 65, thereby 
protecting the entire normal working life 
of the member. 


e The Jumbo Accidental Death, Dis- 
memberment and Total Disability Plan 
pays a pre-determined lump sum for spe- 
cific losses, total disability, and accidental 
death. This plan includes full protection 
for each insured as a passenger in commer- 
cial or private aircraft. 


This insurance program is underwritten 
by the Continental Casualty, Continental 
Assurance Company and the California 
Life Company. 

The cost of these group insurance plans 
is substantially lower than equivalent cov- 
erage available on an individual basis. This 
special low cost is due to the group buying 
power of the Society. 

The initial enrollment period is still 
open. Members who are interested should 
apply immediately while this opportunity 
still exists. 

Brochures with a complete description of 
the four plans together with application 
blanks have been mailed to all members 
of the Society. Additional copies of the 
brochure and application form can be 
obtained by writing the Society’s office at 
1155 East 60th Street, Chicago 37, Illinois. 
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NEW FEDERAL DISTRICT JUDGES 


Appointments (A) and Senate Confirmations (C) During the first ten months of the 
Kennedy Administration. 


POLITICAL 

STATE DIST. STATUS NAME AGE* PARTY 
Ala. N C Clarence W. Allgood 59 D 
Alas. C Raymond E. Plummer 48 D 
Ariz. C Arthur M. Davis 54 D 
Calif. S Cc Albert L. Stephens, Jr. 48 D 
N G Thomas J. MacBride 47 D 
N C Alfonso J. Zirpoli 56 D 
Colo Cc William E. Doyle 50 D 
Conn C M. Joseph Blumenfeld 57 D 
Cc T. Emmett Clarie 48 D 
Fla S C David W. Dyer 51 D 
S G William A. McRae, Jr. 60 D 
N&S C George C. Young 45 D 
Ga. N Cc Lewis R. Morgan 48 D 
Haw. C Martin Pence 56 D 
C C. Nils Tavares 59 R 
Hl. N C Richard B. Austin 60 D 
N C James B. Parsons 50 D 
N C Hubert L. Will 57 D 
Ind. S C S. Hugh Dillin 47 D 
La. E Cc Robert A. Ainsworth, Jr. 51 D 
E C Elmer G. West 46 D 
W C Richard J. Putnam 48 D 
Md. Cc Edward S. Northrop 50 D 
Mass. Cc Andrew A. Caffrey 40 R 
Mich. E G Thaddeus M. Machrowicz 62 D 
E A Wade H. McCree, Jr. 41 D 
E A Talbot Smith 61 D 
E R** John Feikens 44 R 
Minn. C Earl R. Larson 50 D 
Miss. @ William H. Cox 60 D 
Mo. W C William H. Becker 52 D 
W Cc Floyd R. Gibson 51 D 
N.J. C Anthony T. Augelli 58 D 
N.Y. S A Dudley B. Bonsal 54 D 
S A Irving Ben Cooper 59 D 
S ce Thomas F. Croake 59 D 
S A Wilfred Feinberg 4] D 
E A John F. Dooling, Jr. 53 D 
E A George Rosling 60 D 
N.C. E C John D. Larkins, Jr. 52 D 
Mid A L. Richardson Preyer 42 D 
W C James B. Craven, Jr. 43 D 
Ohio Ss A John W. Peck 43 D 
N C Frank J. Battisti 39 D 
N A Ben C. Green 56 D 
Okla. E&W C Luther L. Bohanon 59 D 
N,E& W A Frederick A. Daugherty 47 D 
Pa. Mid C Michael H. Sheridan 49 D 
E C Abraham L. Freedman 57 D 
E Cc Joseph S. Lord III 49 D 
E G Alfred J. Luongo 4] D 
W Cc Edward Dumbauld 55 D 
SH Oe E& W C James R. Martin, Jr. 51 D 
Tenn. E G Frank W. Wilson AL. D 
W C Bailey Brown Ad D 
Tex. S A James L. Noel, Jr. 51 D 
5 C Reynaldo G. Garza 46 D 
N A Leo Brewster Bi D 
N A Sarah T. Hughes 65 D 
W A Adrian A. Spears 51 D 
Va. W C Thomas J. Michie 65 D 
Wash. W G William T. Beeks 55 D 


*The reported ages generally were determined by subtracting the year of birth from 1961. 
**Signifies that Mr. Feikens, a recess appointee, did not receive confirmation by the Senate. 





LEONARD v. B. SUTTON, chief 
justice of the Colorado Supreme 
Court in 1960, is presently serving 
as associate justice. 


H EAVY trial and appellate court back- 
logs are a well-known fact in America to- 
day.! Much of this difficulty stems from an 
ever-expanding economy and the fortunate 
demand of our society that its disputes be 
settled by the Rule of Law. Some delays, 
of course, arise from antiquated systems of 
judicial administration and the propensity 
of lawyers to plead for extensions of time. 
Colorado’s experience, however, is that by 
correcting the administrative side of the 
ledger and by increasing judicial dexterity 
and knowledge, the backlog problem in 
great part can be solved. Part of the solu- 
tion has been a Colorado Institute for 
Newly Elected Judges. Before describing it, 
however, some background material should 
prove helpful. 

Since 1958 the Colorado Supreme Court 
docket has been no exception to the general 
clogged docket problem, and when admin- 
istrative changes were instituted in 1960 it 
was 22 months behind.? In addition, a few 
Colorado district courts also experienced 


Colorado Institute 
lor Newly Elected 


Trial Judges 


by Leonard v. B. Sutton 


growth conditions resulting in unfortunate 
delays. For example, the District Court of 
Denver, which is a court of general jurisdic- 
tion, currently has a delay of six to eight 
months from date of issue to date of trial. 
This is not yet a severe problem when com- 
pared with the average delay in 100 other 
state trial courts of general jurisdiction. In 
1960 that average was 11.1 months and in 
some areas it was truly desperate as, for ex- 
ample, in Allegheny County, Pennsylvania, 
where the Court of Common Pleas was 33.6 
months behind in 1960.3 

During the early part of 1960-a 10 year 
period survey (from 1950 to 1959) insti- 
tuted by the Chief Justice enabled him to 
project the filing rate in the Supreme Court 
into 1960 and 1961. In addition, he directed 
that separate charts be prepared showing 
the monthly filing and opinion totals as 
well as total written opinions and dismis- 
sals for 1960 and the previous four years. 
A docket analysis was made of all 512 cases 
then on file and it was determined that 





1. See: Green, “Judicial Administration” at page 618 
et seq. in 1960 Annual Survey of American Law. 

2. The peak was October 1959 when it was over 
twenty-four months behind with 538 pending cases. By 
January 1961 this had dropped to ten and one-half 
months and currently is approximately six months from 
date of issue to date of hearing on oral argument. 
Workmen’s Compensation, criminal cases, and certain 
other types of cases are heard almost forthwith. In 
1960 the Colorado Supreme Court increased its written 
opinion output 47.6% over 1959, or from 250 to 369 


(later revised upward to 371). By January 1962 it be- 
lieves its docket will be current. 

3. Green, ibid. According to the Institute of Judicial 
Administration in its July 17, 1961, publication entitled 
“State Trial Courts of General Jurisdiction Calendar 
Status Study—1961,” personal injury jury cases delay 
from at issue to trial was 64.9 months in both circuit 
and superior courts in Cook County, Illinois (the na- 
tion’s highest delay), and it is 62 months in the trial 
court of Nassau County, New York. 
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some cases could be grouped for oral argu- 
ment. Out of these studies and action taken 
to expedite the handling of cases, five im- 
portant discoveries were made. ‘They were: 
(1) Many of the cases on file were there 
primarily because of errors easily avoidable 
by the trial judges; (2) Many of the cases 
had been granted unwarranted delays (over 
six months in a few instances and three to 
four months in many others); (3) Some 
cases obviously had been filed for purposes 
of delay; (4) The actual setting down of 
cases, which previously had been left pri- 
marily to the court clerk, should have been 
controlled by the Chief Justice with the 
assistance of the clerk; (5) the filing rate 
seemed excessive for Colorado’s population 
in comparison with other states.4 


Correcting the Problems 


Immediate steps were taken early in 1960 
to correct the last four items. First the Chief 
Justice directed preparation of a new chron- 
ological list of cases “at issue’ which was 
thereafter supplemented monthly. The old, 
previously used, monthly numerical listing 
report was also continued for other uses. 
From this new list it was easily possible to 
set down the oldest cases first. From the 
weekly listing of motions and matters, of 
course, it was possible (with the clerk ad- 
vising as to prior requests for extensions of 
time) to deny further requests for lengthy 
time extensions if more than 60 days had 
previously been granted. From the docket 


4. Sutton, Speech to Denver Bar Association, 1960. 

5. Previous practical steps taken to reduce conges- 
tion were the securing of paid law clerks for the first 
time in September 1959; some modernization of quar- 
ters and equipment; the periodic use of qualified visit- 
ing trial court judges to assist with opinion writing 
(66 opinions in 1960); the compilation and issuance 
under the direction of the Office of the Judicial Ad- 
ministrator of a County Court Manual with bar assist- 
ance and a District Court Clerks’ Manual compiled by 
the University of Denver Law Center, both of which 
listed statutes, procedures and forms; and a return to 
the two department, three judge system for hearings 
on all except constitutional questions, capital cases and 
cases of major importance, the last two as determined 
by the Chief Justice, the first one as required by the 
Colorado Constitution Article VI, Section 5. See: Doyle, 
“The Battle of the Backlog in the Colorado Supreme 
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analysis, cases believed filed for purposes of 
delay were easily spotted and placed forth- 
with on the oral argument docket. In pub- 
lic utterances by members of the Court, the 
bar and public were told what was happen- 
ing. Once a month, or oftener if necessary, 
the Chief Justice and the clerk worked out 
the oral argument docket for the next 
month to six weeks, usually setting six cases 
for argument each Monday and Tuesday, 
i.e. twelve a week. The net result of these 
actions was a drop in the 1960 filing rate 
from a projected 433 to 364 or a decrease 
of 16 per cent. 

One major problem remained®’—what to 
do about the first problem, viz., the easily 
avoided errors too frequently committed by 
some of the trial court judges. Colorado’s 
Supreme Court decided upon a dual course 
of action. First, by authority of a 1959 
statute all judges of trial courts of record 
were ordered to attend a one day seminar 
held October 12, 1960.6 This meeting was 
called the First Annual Colorado Judicial 
Conference. ‘The day was spent in lectures 
and discussion on the following subjects: 
“The Pre-Trial Conference in the Federal 
Courts’; “Let’s Use Rule 16 (State Pre- 
‘Trial Procedure) More Extensively in Colo- 
rado Courts”; “Hints on Conducting a Pre- 
Trial Conference’; “Internal Operating 
Procedures”; “Inter-Court Assignments’’; 
and “Legislation and Rule Revision Pro- 
grams’. 

Well qualified state and federal judges 





Court,” Journal of the American Judicature Society, 
June 1961, for a detailed account of these procedures 
together with the history of legislative assistance. The 
net result of all these efforts was that in 1960 the 
Colorado Supreme Court announced 369 (later revised 
upward to 371) full opinions and disposed of 118 other 
cases by dismissals and other action. This compared 
with 246 full written opinions in 1959 in Colorado. In 
1959 Kentucky led all states with 367 written opinions. 
In 1960 Kentucky again led the nation with Colorado 
a high second. (See Sutton, “Judicial Compensation 
and Retirement in Colorado,” Rocky Mountain Law 
Review, June 1961, for charts and figures on national 
volume of opinions.) 

6. Colo. Sess. L. 1959, Ch. 93. The reason for the 
official order was not only to insure attendance but 
also to permit reimbursement of travel expenses from 
public funds for those attending. 


December, 1961 


were the speakers. This program had as its 
primary object the minimization of error 
at the trial court level and the expedition 
of trials. There was an immediate enthusi- 
astic response. 


The Newly Elected Judge 


‘The next question was how to get neces- 
sary information to newly elected trial 
judges who would be elected in November 
1960 and take office in January 1961. Early 
in 1960 the Chief Justice had suggested that 
his court ask the University of Denver Law 
Center to join with it in sponsoring in 
Denver a three day “Institute for Newly 
Elected Judges.” ‘The idea met with instant 
approval by both the Court and the Law 
Center. ‘The Chief Justice then worked out 
the details with Professor John Phillip Linn 
who had been asked to represent the law 
center. They in turn relicd heavily on the 
advice of Professor Clyde O. Maitz, the 
then Judicial Administrator. It was deter- 
mined that it would be best to hold the 
meeting in late March after the judges had 
had an opportunity to familiarize themselves 
with their own courts and staffs. A program 
was carefully worked out so that experi- 
enced Supreme Court justices, wise trial 
judges, competent professors and other well 
qualified persons would speak on such sub- 
jects as “Avoiding Reversible Error,” ““Con- 
tent and Use of Rules of Court,” “Statu- 
tory Requirements and Limits on District 
Judges,” ‘Motion Practice,’ and other per- 
tinent topics.’ 

‘Two hours were spent one morning on a 
“Trial Workshop” for the district judges 
and a separate similar proceeding entitled 
“Conducting a Civil Trial’? was held for 
the county judges. 


CoLoRADO INSTITUTE FOR NEWLY ELECTED TRIAL Jupcr Jishil 


The only social event planned was a well 
received reception and dinner given by the 
Law Center for the judges and their wives 
on the first (Thursday) evening of the semi- 
nar. ‘he meeting ended with a luncheon 
on the third day and a tour of nearby court- 
houses to view well organized district and 
county courts. 

It should be pointed out that all speakers 
were asked to prepare their talks in advance 
and to have sufficient copies duplicated to 
supply all those in attendance. In addition 
invitations were extended to all other 49 
state supreme courts and to lawyers who in- 
dicated a desire to attend. Several states in- 
dicated they would send such observers, 
however, only Maryland, Nevada and North 
Dakota judges were able to attend. 


Judges’ Comments 
on the Institute 


Four days after the seminar each of the 43 
Colorado judges in attendance was mailed 
a questionnaire to be returned unsigned 
seeking his views on the three day session 
and his suggestions for future institutes.® 
Not only were the sponsors interested in the 
judges’ reactions but they also wanted to 
determine whether there was sufficient in- 
terest and need to repeat the seminar after 
the next election. 

Out of 43 questionnaires mailed 33 were 
returned. All 11 newly elected district 
judges replied; 16 out of 20 newly elected 
county judges answered; only 2 out of 5 
re-elected district judges replied; and 4 out 
of 7 re-elected county judges answered.9 

‘The evaluations made by those attending 
can be summarized as follows: 

(1) Another seminar was unanimously 
requested; 





7. Other subjects were: “Administrative Structure of 
the Colorado Court System”; “Court Organization and 
Internal Administration”; “Control of the Case”; 
“Records”; “Discovery”; “Pre-Trial”; “Canons of Judi- 
cial Ethies”; and “Administration.” In addition the 
county judges who have jurisdiction in such matters 
also heard talks on: “Mental Health Proceedings”; 
“Delinquency and Dependency”; “Appeals from Jus- 
tice and Municipal Courts”; and “Probate Practice and 


Procedure”, 


8. Those received were later summarized (by the 
Office of the Judicial Administrator of the Colorado 
Supreme Court) in a ten page report with the ques- 
tionnaire and program attached. Copies are available 
on request to that office. 

9. All newly elected judges totaling 31 were ordered 
to attend. All other judges totaling 30 additional dis- 
trict judges and 43 additional county judges were in- 
vited to come at their own expense. 
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(2) Several judges wanted to attend an- 
other duplicate seminar and felt it should 
not be delayed until the next election; 

(3) Only one judge rated the seminar 
‘“Fair,”’ seven rated it “Good” and twenty- 
four rated it. Excellent’. 

(4) On the first day’s program “Avoiding 
Reversible Error” rated as the most popular 
topic; on the second day the district judges 
rated “Discovery” first with “Motion Prac- 
tice” a close second and the county judges 
favored “Delinquency and Dependency” as 
a high first choice. On the third day the 
“Trial Workshop” and “Conducting a Civil 
Trial” were the leaders. 

(5) As to topics for the future, sugges- 
tions ranged from requests for more trial 
workshops and lectures on judicial ethics to 
more on the rules and court procedures. 
The general consensus of opinion was that 
the overall program as presented, as to date, 
length and content, seemed to cover the 
purpose of the seminar adequately. Accord- 
ing to several of those attending, however, 
future seminars should be four or five days 
in length; be held “a little earlier” and 
spend less time on court records; in addi- 
tion it was suggested that some of the talks 
should be somewhat shorter with more dis- 
cussion time. Several comments indicated 
the talks dealing with ‘specific problems 
were better received than those few which 
were of a more general nature. The over- 
whelming sentiment was that those attend- 
ing wanted detailed information on how to 
conduct their courts, with stress on the 
“do’s” and “don'ts” at the trial court level. 
Balancing all these suggestions for changes, 
however, were many comments that it “can’t 
be improved” or some similar thought. 

All in all the sponsors believe that the 
Institute was worthwhile. Apparently it was 
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the first of its kind to be originated and co- 
sponsored by any state supreme court in the 
United States for all newly elected state trial 
judges.!° An analysis of the comments from 
those in attendance does not indicate that 
any substantial changes should be made in 
form, time or content for future institutes. 
As a practical matter, however, such an 
event cannot be scheduled for several days 
duration on basic topics mixed with some 
“advanced” subjects unless the audience is 
composed largely of newly elected trial 
judges. ‘To experienced judges some of the 
topics seemed familiar or perhaps common- 
place. It was they who suggested most of the 
variations for any future seminars. 


Annual Seminars 


Will Be Continued 


The annual one day October seminar for 
all of Colorado’s trial judges was continued 
again this year and will be in future years 
(as far as is now known) on the day preced- 
ing the holding of the annual Colorado Bar 
Association meeting. This will also serve as 
a vehicle to establish liaison among the 
judges and to give them some first hand 
training in current judicial problems.!! 
Thus with the growing coordination be- 
tween the two law schools, the District 
Judges Association, the County Judges As- 
sociation, the local and state bar associa- 
tions and the Supreme Court, Colorado 
should soon be among the top jurisdictions 
in competent judicial administration with 
non-congested dockets and corresponding 
benefits to the bench, the bar and the pub- 
lic. The Institute for Newly Elected Trial 
Judges has already proved to be a valuable 
part of the total program even if the antici- 
pated reduction in procedural errors does 
not materialize at the Supreme Court level. 





10. After the Colorado Court’s invitations and agenda 
were issued to the other states the Nebraska Supreme 
Court determined it would conduct a similar institute 
which it proceeded to do in January 1961. 

11. In October 1961 the day was spent discussing 
Colorado’s new “Rules of Criminal Procedure” ap- 


proved by the Supreme Court September 1, 1961, ef- 
fective November 1, 1961. In addition the Office of 
Judicial Administrator now issues a newsletter to all 
Colorado judges and court clerks advising them of 
recent developments in judicial administration as well 
as current decisions of special interest. 


A NEW 
APPROACH 
TO 


M’NAGHTEN 


ve 


DURHAM 


by Sol Rubin 


Tue debate over the advantages and 
weaknesses of the M’Naghten and Durham 
rules seems interminable. Perhaps it does 
not progress because the issue is being 
argued under misleading conditions. The 
locus seems wrong in several ways that we 
here examine. With a new focus we arrive 
at the conclusion that M’Naghten should 
be applied at the point of trial, and that a 
concept such as the Durham rule is better 
applied at the point of sentencing. 

First: In practice the question of respon- 
sibility is in the main limited to capital 
cases. The issue being fought is therefore 
usually not the straightforward issue of legal 
responsibility, but rather the question of 
whether the defendant will be subjected to 
the penalty or not. In effect, the prosecu- 
tion argues for a finding of responsibility 





L 

SOL RUBIN is counsel for the 
National Council on Crime and 
Delinquency. 


so that the defendant can be convicted and 
executed, and the defense argues insanity 
so that death can be averted.! We should 
be looking for a rule that would be gen- 
erally applicable to offenders who survive, 
and that would be useful in dealing with 
them constructively. 

Second: The defendant held not crimi- 
nally responsible by reason of his mental 
condition is committable to a mental hos- 
pital under either rule. More defendants 
come within the Durham rule _ (suffering 
from mental defect that caused them to com- 
mit crime) than M’Naghten (so mentally 
diseased as not to know what they were 
doing or that it was wrong). In State v. 
Lucas? a jury rendered a verdict of guilty 
of first degree murder with a recommenda- 
tion of life imprisonment. One question 








Author’s Note: I want to express my appreciation to 
two members of the Advisory Council of Judges of 
the National Council on Crime and Delinquency for 
their help. Laurance M. Hyde, chief justice, Supreme 
Court of Missouri, brought to my attention the im- 
portance of the opinion of Judge Weintraub in rela- 
tion to the ACJ approach to M’Naghten-Durham; and 
Amos N. Blandin, associate justice, Supreme Court of 
New Hampshire, brought to my attention the experi- 
ence of Dr. Murray (page 136) as an analogous dem- 
onstration of the validity of the approach taken here. 

1. A good deal of sympathy is felt for the Durham 
rule by those who consider the application of the 
death penalty too harsh, or would abolish it altogether. 
In urging a new approach to the M’Naghten-Durham 


controversy, I come out in support of M’Naghten, and, 
in a sense, find a better use for the Durham rule than 
to use it in place of M’Naghten. I oppose the death 
penalty, but do not thereby adhere to Durham as a 
partial remedy. The only remedy for the injustice of 
the death penalty is repeal. We must think in broader 
terms, of which rule is socially more worthwhile for 
criminal defendants generally. See “Mental Compe- 
tency Proceedings in Federal Criminal Cases,” by 
Charles F. Smith and Kenneth R. Strawberry, Public 
Health Reports, July, 1960, for the problem in a juris- 
diction in which a substantial number of non-dangerous 
offenders are committed civilly on being found not 
criminally responsible because of mental defect. 


2. 30 N. J. 27, (1959). 
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raised on the appeal was the defense of 
mental defect. The New Jersey court re- 
jected the Durham rule, saying 

until such time as we are convinced by a 

firm foundation in scientific fact that a test 

for criminal responsibility other than 

M’Naghten will serve the basic end of our 

criminal jurisprudence, i.e., the protection 

of society from grievous anti-social acts, we 
shall adhere to it. 
In a concurring opinion Chief Justice 
Weintraub likewise declares that 

none will dispute that society must be pro- 

tected from the insane as well as the sane. 

The area of disagreement is whether a civil 

or a criminal process should be employed 

when forbidden acts have been committed. 

‘This comes closer to the problem. And 
how do we determine when a civil or crimi- 
nal commitment is better for certain of- 
fenders? From a practical point of view, we 
judge by what serves the interests of so- 
ciety and the individual best, and we hope 
that the answer to that question coincides 
with an acceptable legal concept. This re- 
quires that we examine the qualities in- 
herent in the respective rules as they im- 
pinge on problems of rehabilitation of the 
offender and the protection of society. This 
suggests that consideration of the disposi- 
tion is involved, as well as the trial issue of 
responsibility. 

Third: The main argument on behalf of 
the Durham rule is not that it supports a 
superior treatment concept, but that it is 
up-to-date psychiatrically, and thus facili- 
tates the introduction of psychiatric testi- 
mony. But psychiatric testimony, especially 
when limited to the issue of responsibility, 
is not thus heightened. It does not become 
more substantial, and it does not have any 
weight for the sentence. The Durham and 
M’Naghten rules require that the psychi- 


3. See: “Variability of Psychiatric Diagnosis,” by 
J. V. Wallings, U. S. Armed Forces Medical Journal, 
Setpember, 1956; “Psychiatry and Criminal Responsi- 
bility,” by Jerome Hall, Yale Law Journal, May, 1956; 
“Responsibility and Law: In Defense of the M’Naghten 
Rules,” by Jerome Hall, American Bar Association 
Journal, October, 1956; “Psychoauthoritarianism and 
the Law,” by Dr. Frederic Wertham, the University of 
Chicago Law Review, Winter, 1955; “A Psychiatrist 
Looks at Psychiatry and the Law,” by Dr. Frederic 
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atric evidence be introduced in the context 
of a criminal trial, in the usual adversary 
procedure. As illustrated by the trial in the 
popular but authentic novel, Anatomy of 
a Murder, by Judge John Voelker of the 
Michigan Supreme Court, writing under 
the pseudonym of Robert Traver, a trial 
under the irresistable impulse rule is no 
improvement over M’Naghten; and the dif- 
ficulty is the same for Durham. 

Justice Weintraub puts his finger on a 
very important point when he writes: 

If we could think of conviction simply as 

a finding that the mortal in question has 

demonstrated his capacity for anti-social 

conduct, most of the battle would be de- 
cided. What would remain is the employ- 
ment of such post-conviction techniques as 
would redeem and secure him if he cannot. 

And again: 

Until a basis for personal blameworthiness 

can be scientifically demonstrated, I would 

not tinker with the existing law of criminal 
accountability. Rather I would permit the 
scientist’s growing knowledge of human be- 
havior to have a wider sway in the area in 
which it can safely be utilized with evident 

fairness to society and to the individual. I 

refer to the post-conviction disposition of 

the offender. 

Again we are led to the sentence or dis- 
position. 

Unfortunately, the issue before the New 
Jersey court, as before every court that has 
to choose between M’Naghten and Dur- 
ham, does not relate to post-conviction dis- 
position but rather to the question of 
whether or not there is criminal responsi- 
bility. In his keen concurring opinion Just- 
ice Weintraub suggests that the correct 
place for the question of consideration of 
the mental condition of a defendant who 
is mot insane is in the post-conviction 


Wertham, Buffalo Law Review, 1958 No. 1; “Durham 
Plus Five Years: Development of the Law of Criminal 
Responsibility in the District of Columbia,” by Dr. 
Andrew S. Watson and Dr. Charles Savage, The Amer- 
ican Journal of Psychiatry, October, 1959. In State vy. 
Lucas, supra, Judge Weintraub wrote, “I am not will- 
ing to let the security of society depend upon a science 
which can produce such conflicting estimates of prob- 
able human behavior.” 
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procedure. The point seems eminently cor- 
rect. Unfortunately again, heretofore no 
post-conviction—1.e., sentence—proce- 
dure seemed particularly helpful. However, 
a sentencing plan being developed by the 
Advisory Council of Judges provides the 
kind of post-conviction procedure that 
seems to resolve the issue successfully. 

The Advisory Council of Judges of the 
National Council on Crime and_ Delin- 
quency is a group of 50 appellate, trial, 
tederal, and _ state judges, that has been 
providing leadership on questions of sen- 
tencing, court and correctional services, and 
related matters. It has published two books 
for the guidance of judges, Guides to Sen- 
tencing and Guides for Juvenile Court 
Judges. It has other publications in prepara- 
tion, one of which is a Model Sentencing 
Act. It is the work on the Model Sentencing 
Act that bears upon the current issue. The 
act has been in preparation for several 
years, and is soon to be completed for 
publication.* 

The Model Sentencing Act establishes 
categories of dangerous offenders who may 
be subjected to long terms of confinement 
and treatment. For most of those categories 
it is required that the court, before impos- 
ing a long term, must find that the defend- 
ant is suffering from “‘a severe personality 
disorder that may cause him to commit 
further crime.” To obtain the necessary 
diagnostic material upon which such a find- 
ing may be drawn, the Act provides that 
certain defendants shall be committed to a 
diagnostic center for clinical study. It is on 
the basis of the clinical study and other 
material that the sentencing judge may 
make his necessary findings. 

When the committee drafting the Model 
Act met in March, 1960, to work over the 
statutory form of its sentencing idea, the 
writer suggested to the committee (which 
he staffs as counsel to the National Council 
on Crime and Delinquency) that the 





4. By The National Council on Crime and Delin- 
quency, New York. 
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M’Naghten-Durham question was, indeed, 
being asked ‘‘in the wrong place,’ but that 
upon the formulation of the sentencing 
plan which we have here sketchily set forth, 
a situation exists by which the question can 
be asked “in the right place.” This was an 
unforeseen but very valuable result of the 
drafting of the Model Sentencing Act which 
became evident when the plan was fully 
visualized. 


Defects in Our Penology Are Apparent 


What the Model Sentencing Act ap- 
proach does is to make clear that it is not 
so much the rule of responsibility that is 
behind the times, but our penology. As 
Judge Weintraub points out, neither 
M’Naghten nor Durham deals with the 
individual on the basis of what the com- 
munity needs and what the individual 
needs. As he says, the area of disagreement 
is whether a civil or a criminal disposition 
should be employed when forbidden acts 
have been committed. Both the M’Naghten 
and Durham rules attempt to separate those 
who have committed criminal acts into two 
groups—those who should be dealt with 
through penal—correctional services, and 
those who should be dealt with in mental 
institutions. The M’Naghten rule would 
exclude from correctional institutions only 
those who are laboring under such a defect 
of reason, from disease of the mind, as not 
to know what they are doing or that it was 
wrong. The Durham rule would exclude 
those suffering from mental defect which 
caused them to commit crime. 

‘The defects in sentencing, particularly its 
hit or miss nature, have been pointed out 
many times. Neither M’Naghten nor Dur- 
ham really helps solve this problem. They 
attack only the problem of responsibility, 
and the psychiatric testimony is limited to 
this issue. But the Model Sentencing Act 
not only provides a much more precise way 
of determining the dangerousness of of- 
fenders, it also opens the way for a flexible, 
ample use of psychiatric evidence—on the 
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sentence consideration. Under the Model 
Sentencing Act if the judge is going to 
commit a defendant to a long term as a 
dangerous individual he must obtain psy- 
chiatric evidence, developed at a diagnostic 
reception center, where the defendant is 
studied and out of which a report to the 
court is made. With other material, par- 
ticularly the presentence report of the pro- 
bation department, the judge proceeds to 
sentence. A hearing may be held on the 
sentence, but it is not rigidly curtailed by 
trial evidentiary rules, particularly the 
restrictive artificiality of the “hypothetical 
question,” and it is all addressed to the dis- 
cretionary judgment of the sentencing 
judge. 

Once the improved sentencing plan of 
the Model Act is available, it can be seen 
that it facilitates much more precise sen- 
tencing, especially in detecting dangerous 
offenders, and those who are mentally ill. 
It also envisages that such defendants shall 
be given special treatment, following clini- 
cal diagnosis, in a suitable therapeutic in- 
stitution. In other words, a mental illness 
test fairly close to Durham (“‘severe per- 
sonality disorder that may cause him to 
commit further crime’) would be applied 
at the point of sentencing, rather than at 
the trial on the question ‘of responsibility. 
It is the post-conviction procedure that 
Judge Weintraub said must exist for this 
riddle to be solved. 

Assuming one accepts the foregoing (the 
merit of the sentencing plan, the advantage 
of using “Durham” at the point of sentence) 
we are still left with the question of which 
rule is most appropriate on the trial of the 
question of criminal responsibility. We 
suggest that the Model Sentencing Act also 
clarifies this issue. Returning to Judge 
Weintraub’s language: 

If we could think of a conviction simply as 

a finding that the mortal in question has 


demonstrated his capacity for anti-social con- 
duct, most of the battle would be decided. 


What rule would be more supportive of 
effective therapy? What rule would support 
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the effort to make the offender able to con- 
trol himself? Certainly such a course is sup- 
ported by the legal adjudication that he did 
something wrong (criminal conviction), 
rather than a civil commitment that in ef- 
fect says he was not responsible for his act. 
The defendant who does not have a 
consciousness that he committed a criminal 
act is not at all helped by a conviction; and 
both Durham and M’Naghten agree that he 
should not be convicted. The M’Naghten 
rule declares that one who is so far re- 
moved from reality that he does not know 
the nature of his act does not have the 
mentality to be adjudged responsible. Such 
a holding is inevitable because of the re- 
quirement of mens rea. But the Durham 
rule would exculpate a defendant who does 
know the nature of his act. For the law to 
tell such a person that he is not responsible 
for his act is likely to deter and complicate 
his rehabilitation, because it contradicts 
common sense fact. To declare that such 
a defendant is legally responsible, but, be- 
cause of his mental illness, is subject to spe- 
cial treatment is more consistent with 
reality and more likely to support his re- 
habilitation. To say to such an individual— 
“You are not a criminal; you are sick” 
(Durham), is much less realistic than to 
Say to a mentally ill offender who is not 
within the M’Naghten rule—because he un- 
derstands the nature of his act— 
You committed a crime; but you are sick: 
your sickness has something to do with your 
criminal behavior, and we will endeavor to 
determine how sick you are. You will be 
subjected to psychological and correctional 
treatment for your cure while you are serv- 
Ing your sentence. 
The latter seems to engage the defendant’s 
own resources much more than the former. 
(We must keep in mind that we are talking 
about a rule for dealing with persons who 
have committed anti-social acts, and who 
will be dealt with by means other than 
killing them.) 
We have an interesting application of 
this approach as a therapeutic matter in 
the work of Dr. John M. Murray, Chief 
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Consultant in Psychiatry of the U. S. Air 
Forces, at the Air Force Convalescent Hos- 
pital, at Fort Logan, Denver, Colorado, 
during World War I. The hospital had 
1,700 operational or flying fatigue cases 
under treatment. The hospital had dealt 
with the men as deserving of freedom of 
the hospital. They had done a magnificent 
job overseas, were told they were not re- 
sponsible for their condition, and were not 
subject to ordinary controls. The result was 
such extensive aggressive behavior by the 
patients that the administration was plan- 
ning to shut down the hospital. 

When Dr. Murray took over, he ordered 
court-martials in three pending cases. 


They have gone against regulations — let 
them have the book. Then, after court has 
passed a sentence on them, I’ll see each one 
of these boys individually ... When we tell 
them they don’t need controls, we’re wrong. 
They need controls, but as a result of their 
sickness they can’t hold the controls, and 
they break down in defiance in these brawls. 
They have to recognize us as kindly and un- 
derstanding individuals—not maudlin in any 
sense of excessive sympathy, but kindly and 
understanding. But—we are the exponents 
of adequate controls, and if they are not in 
such condition that they can maintain these 
controls, they are not ready to go out and 
mingle in society at this time. They are in 
need of further treatment. 

In the course of the next five weeks they 


had five more court-martial cases, and after 
that, none.> These men had apparently come 
to recognize, among other things, that all 
their anti-social actions involved unpleasant 
consequences to themselves. 

“People with severe mental illnesses con- 
tinue to have a sense of responsibility,” note 
Doctors Ernest M. Gruenberg and Frank G. 
Boudreau, in presenting a striking report 
on how that sense of responsibility can be 
increased by methods of care, particularly 
the opening of mental institutions.® 

A recent study in the correctional field 
draws exactly the same conclusion. Doctors 
Emanuel Messinger and Benjamin Apfel- 


5. Unpublished paper. 
6. Preface to “Steps in the Development of Inte- 


A New ApproacH To M’NAGHTEN v. DURHAM O/. 


berg, in an article entitled ““A Quarter Cen- 
tury of Court Psychiatry,” write, 

Our distinct impression, gained from ob- 

serving thousands of recidivists in the Clinic 

and elsewhere, is that stern penological 
measures usually have a more salutary and 
longer-lasting restraining effect than hope- 
ful but misguided ‘psychiatric guidance.’ 
This impression is particularly true for psy- 
chopaths, who characteristically welcome 
the intercession of the psychiatrist or pri- 
son psychologist as a means of escaping or 
mitigating punishment or of manipulating 
their environment to evade responsibility.’ 

Finally, when we consider the adminis- 
trative application of the approach we here 
suggest, we have another instance of the 
M’Naghten-Durham controversy being pre- 
sented “in the wrong way.” When the whole 
consideration of the defendant’s mental con- 
dition occurs at the trial, almost everything 
involved in the trial is at stake. This is ob- 
vious in the commonest situation, the capi- 
tal cases. Prosecution and defense rally all 
their resources over the issue, and objectiv- 
ity goes out the window. But under the 
Model Sentencing Act plan most of the hot 
controversy is avoided. The issue of mental 
capacity is left for the sentence, where psy- 
chiatrists may explain, and not merely an- 
swer yes or no. Under the Model Act the 
defendant would hesitate to put up a doubt- 
ful defense of insanity where mental illness 
would be one of the criteria for a long term. 
If he loses, he has helped nevertheless (by 
his evidence of the defendant’s mental ill- 
ness) to build up a case for a mentally ill 
defendant, hence one who may be com- 
mitted for a long term. 

As we said above, at the present time the 
issue of M’Naghten-Durham arises mainly 
in capital cases. Neither rule is particularly 
helpful in arriving at sound decisions in 
lesser offenses. Whereas in a capital case the 
defense is interested in establishing insanity 
to avoid the death penalty, it may well be 
just the contrary in a lesser case, particu- 
larly if the offense carries a fairly minor 





grated Psychiatric Services,” Milbank Memorial Fund, 


New York, 1960. 
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penaity. In such a case the defense would be 
more interested in submitting a guilty plea, 
carrying a maximum sentence of perhaps a 
year or a few years, rather than face an in- 
determinate civil commitment for insanity. 
Defense counsel may suppress his social re- 
sponsibility to disclose mental illness, if un- 
der the Durham rule it means an indeter- 
minate civil commitment. 

Under M’Naghten the problem is more 
readily disposed of, if correctional services 
contemplated and made possible by the 
Model Sentencing Act are available, includ- 
the state diagnostic center. If the defendant 
is actually seriously disturbed, it is to the 
interest of the state to have this known to 
the court at the time of sentence. Under 
the Model Sentencing Act a defendant who 
is mentally ill but not dangerous may be 
committed only for a relatively short term, 
the same term applicable to a defendant 
who is not ill. Defense counsel therefore 
need not fear an indefinite commitment if 
he helps the court understand and deal 
with the mentally ill defendant. 

The policy of the Model Sentencing Act 
is that the correctional system ought to deal 
with criminal offenders, difficult personali- 
ties or those who are good prospects for re- 
habilitation. It should be equipped with 
necessary staff to deal with all offenders. 
Both diagnostic and treatment services for 
offenders with personality disorders should 
be in correction department facilities, al- 
ways with the commonly available possibil- 
ity of administrative transfer to mental in- 
stitutions in certain cases. 

We note two instances in which the 
withdrawal of criminal responsibility from 
the mentally ill results in countermeasures 
that are highly questionable. In the District 
of Columbia, home of the Durham rule, 
alarm over the change in the rule of respon- 
sibility led the Eighty-Fourth Congress to 
pass Public Law 313 (D.C. Code Ann. 24- 





7. Crime and Delinquency, volume 7. page 343, at 


page 348, October, 1961. 

8. Proposed Final Draft No. 1, section 4.01 (1). In 
fact the Vermont legislature, working from the Ameri- 
can Law Institute draft, adds that “the terms ‘mental 
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301 (d)), providing for mandatory commit- 
ment of those found not guilty by reason 
of their mental condition, removing the 
previously existing judicial discretion to 
release a person who, though insane at the 
time of the offense, has since recovered com- 
pletely. This may “plug the loophole’ of 
the defendant who succeeds in deceiving 
the court about his mental condition; but 
it deprives the court of the possibility of 
releasing an individual who should, con- 
sidering his condition and the safety of the 
public, be released, perhaps on probation. 
The second instance is the recommenda- 
tion of the American Law Institute Model 
Penal Code. The draft provision is that a 
person is not responsible for criminal con- 
duct if at the time of such conduct as a 
result of mental disease or defect he lacks 
substantial capacity to appreciate the crim- 
inality of his conduct or to conform his con- 
duct to the requirements of law.’ The sec- 
tion goes on to declare that “the terms 
‘mental disease or defect’ do not include an 
abnormality manifested only by repeated 
criminal or otherwise anti-social conduct.” 
The comments explain that subdivision (2) 
is designed to exclude from the concept of 
“mental disease or defect” the case of so- 
called “psychopathic personality.’’ For a 
legislature to be as absolute as this hardly 
solves the difficult problems in understand- 
ing the psychopath; and it seems to be an 
invitation to a legislature to go further in 
classifying mental illnesses into “good” ones 
and “‘bad”’ ones. As we pointed out above, 
not all psychopaths are dangerous. The 
question of a person’s dangerousness must 
be considered along with his mental con- 
dition. We have pointed out how this can 
be done, under the Model Sentencing Act 
Procedure. Again it underscores that when 
we have such a sentencing procedure we do 
solve the problems we try to solve, but can- 
not, by maneuvers around responsibility. 





disease or defect’ shall include congenital and trau- 
matic conditions as well as disease” and it substitutes 
“adequate” capacity for “substantial” capacity. Ver- 


mont Public Acts, 1957, Act 228. 


Pennsylvania Study Offers New Approach and 
Valuable Proposals on Court Delay Problems 


ConpEMnation of court congestion 
is like damning sin—all are anxious to join 
in the chorus. The real task is to unearth 
the devil in his many guises, figure him out 
and send him packing —a job which the 
Special Committee on Court Congestion of 
the American Bar Association has charac- 
terized as follows: 


For those jurisdictions which are suffer- 
ing from the effects of a congested court, 
however slightly, care should be taken in- 
itially to identify the bottleneck or bottle- 
necks. Then a thoroughgoing analysis of the 
local picture, a careful and precise selection 
of the most appropriate remedies, weighed 
against a reasonable expectation of what 
will be acceptable to most if not all persons 
responsible for the administration of justice, 
and close cooperation of all persons and 
agencies possessing the influence to put 
these remedies into action will be necessary. 


Dispatch and Delay: A Field Study of 
Judicial Administration in Pennsylvania, 
recently published under the auspices of 
the Institute of Legal Research of the Uni- 
versity of Pennsylvania, provides the type 
of springboard for local evaluation and 
action which the Special Committee on 
Court Congestion undoubtedly contem- 
plated—and, indeed, should prove to be a 
prime addition to the growing literature of 
court congestion. But the work has further 
significance. Beyond its immediate applica- 
tion to the Pennsylvania judicial picture, 
this 426-page survey written by A. Leo 
Levin and Edward A. Woolley offers a 
number of new ideas, approaches and. in- 
sights with respect to the measurement, 
analysis and alleviation of delay. ‘These, in 
fashion similar to the noted University of 
Chicago Law School study of congestion in 


This review article was written by Daniel L. Skoler, 
assistant director of the Society, who is working with 
the Joint Committee for Effective Administration of 
Justice on metropolitan court problems. 


the Supreme Court of New York County 
(Zeisel, Kalven & Buchholz, Delay in the 
Courts, Little Brown and Company, 1959) 
should provide perspective and assistance 
to those everywhere concerned with the 
problems of lagging justice. ; 

Dispatch and Delay is based on fieldwork 
carried out in a sample of seven representa- 
tive Pennsylvania counties with populations 
varying from under 28,000 to over 2,000,- 
000 and including the state’s two large 
urban centers, suburban areas of both 
urban centers, the capital of the state and 
agricultural, mining and forested counties. 
The focus of the study was a group of some 
16,000 civil cases listed for trial during the 
1953-54 judicial year in the trial courts of 
general civil jurisdiction, i.e., common pleas 
courts. In addition, small control studies 
were made of municipal and county court 
cases in the two urban counties. Since cur- 
rent delay figures are generally higher than 
for the 1953-54 sample period, there seems 
little likelihood of a distorted picture in 
relation to the contemporary delay scene. 

‘The cases were surveyed by three basic 
methods: 

(1) An intensive interview study of some 
400 individual cases, with personal inter- 
views of attorneys for each side and the dis- 
posing judges to extract information and 
background not shown by the record. Com- 
parisons within this sample, ranging from 
about 20 to 200 cases per county depending 
on size, were made of “long” and “random” 
cases as well as cases still “open” to unearth 
significant delay factors and patterns. 
Analysis of delay was structured primarily 
by means of a breakdown of the time in- 
tervals occurring between each of nine sig- 
nificant phases in the history of each case. 
‘These phases, to mention a few, included 
accrual of the cause until the first visit to 
attorney (Stage 1), “at issue” point until 
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ordering for trial (Stage 4), trial duration 
(Stage 7), and adjudication of post trial 
motions through final appellate disposition 
(Stage 9). 

(2) A trial-list study of docket data on 
cases appearing in the 1953-54 trial lists of 
the counties surveyed. ‘This covered all 
listed cases in five counties and a sampling 
of listed cases in the two large urban coun- 
ties (about 2800 cases in all) and included 
special analysis in terms of particular liti- 
gants (insurance and transportation com- 
panies, governmental bodies and selected 
attorneys). 

(3) A small two-weeks study conducted 
in Philadelphia courts of utilization of 
courtroom time. This was an on-the-spot 
investigation performed by a staff attorney 
in courtrooms selected at random. 

‘The surveyors, although concerned with 
lag in all significant stages, chose to define 
delay in terms of the total period from 
commencement of the action until its ulti- 
mate disposition—a significant enlargement 
of scope in terms of most existing conges- 
tion studies which have focused primarily 
on delay in reaching trial. The findings of 
the project, however, amply confirmed that 
“speedy trial is not necessarily synonymous 
with speedy adjudication” and that ‘‘dock- 
ets current’ can prove a “tarnished halo” 
when delay in final disposition comes under 
scrutiny. As rightly pointed out, the suffer- 
ing htigant who must endure unconscion- 
ably long delay in having his rights deter- 
mined finds little solace in distinctions as 
to whether the fault lies with the judge, the 
calendar system, a court reporter or per- 
haps even his own counsel and at what 
points the breakdown occurred. 


A number of interesting findings are of- 
fered by the authors. These are presented 
in detail with statistical presentations and 
remedial analysis for each county studied. 

One point of note was the indication, in 
the counties surveyed, of as much tendency 
and capacity for delay in contract cases as 
in the more numerous volume of automo- 
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bile injury cases handled by the courts. In 
the largest metropolitan county, Philadel- 
phia (with a median jury case “delay” in- 
terval of 21 months) the chief bottleneck 
appeared to lie in what the authors called 
“Stage 6”, the period between the reaching 
of the case in the trial list and commence- 
ment of actual trial. The survey data sug- 
gested that failures of counsel and litigants, 
perhaps more than judicial shortcomings, 
required work in this area 1.e., excessive 
engagements of counsel, failure to answer 
the list, failure to reorder promptly for trial 
and unavailability of witnesses. In the 
Pittsburgh metropolitan area, (Allegheny 
County, with a median jury case “delay” 
interval of 32 months) the survey noted 
and deplored the special problem of de- 
layed settlement until swearing-in of the 
jury, apparently to allow counsel to collect 
fees for a “day” in court. Another local 
factor seen as contributing to court lag in 
Allegheny County was the mechanics of the 
trial list system under which a case reached 
when not ready for trial did not lose its 
priority on the trial list but maintained 
such priority until disposed of on the 
merits. Other counties, some with no ap- 
parent “calendar” congestion, nevertheless 
exhibited serious areas of lag in providing 
the litigant with a final answer. These in- 
cluded court stenographer backlog, ex- 
tended pleading practices, excessive waiting 
periods for rendition of judicial decisions, 
abuse of continuances, and failure to press 
cases (especially small causes, in which the 
authors saw empirical justification for the 
Pennsylvania compulsory arbitration pro- 
cedure). 

In proposing a program for eradication 
of delay, the survey passes over such radical 
remedies as the adoption of compensation 
or comparative negligence schemes or the 
abolition of jury trial. The reasoning is that 
departures of this order from existing rules 
should be considered on their substantive 
merits rather than as a delay palliative. 


‘The improvement program which is sug- 
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gested is a far reaching one and quite con- 
sistent with general reform thinking in the 
field; however, it is by no means radical. 
Throughout, the authors exhibit a hard- 
headed awareness of the complexities and 
delicacies of the changes proposed. 


Recommendations 


1. Central to all specific proposals is the 
general thesis that the courts should assume 
responsibility for the reasonably speedy 
progress of cases coming before them, even 
when counsel and litigants exhibit little 
concern over continued delay. In building 
upon this major premise, the authors ad- 
mittedly place themselves in the camp of 
those who would see an enlargement of the 
customary role of the American judge as 
a mere umpire who moves only upon the 
initiative of the parties. The interest of 
society and other litigants in an efficient 
court system (and, possibly, the protection 
of parties against an indicated tendency of 
their own attorneys to bow to custom, pres- 
sures of workload or convenience in too 
readily accepting postponements of prog- 
ress) requires continuing concern by judges 
over cases which, from the first point of 
invocation of court assistance, i.e., filing of 
the action, exhibit undue delay at any stage. 
Such judicial concern can be manifested by 
strict disposition of requests for continu- 
ances, energetic participation in pre-trial, 
rigorous enforcement of reasonable time 
limits, efforts to narrow issues and encour- 
age stipulation, and minimization of con- 
cern over unimportant pleading and pro- 
cedural technicalities. 

2. An administrative office of the 
Pennsylvania courts is recommended to pro- 
vide, among other benefits, the statistical 
and other tools necessary for the prompt 
detection and solution of sources of delay. 
The authors see a possible $100,000 cost 
for the proposed administrative office as 
well worth the advantages in efficiency and 
economy of judicial administration offered 
by this proposed management arm of the 


state’s multi-million dollar court operation. 
3. The establishment of an integrated 
court system is proposed under the admin- 
istrative supervision and assignment power 
of the chief justice of the Supreme Court 
of Pennsylvania. The need for unification 
of the Philadelphia county system, with 
three varieties of civil trial courts and a 
Court of Common Pleas fragmented into 
seven separate courts each with its own 
president judge, was especially emphasized. 
4. The continuation of Pennsylvania’s 
own compulsory arbitration system for 
small causes ($2,000 or less) is heartily en- 
dorsed, with due regard to its outstanding 
successes but with sober realization of the 
limitations which may motivate against ex- 
cessive extension of the use of this quasi- 
judge method of disposition. Perceptive 
analysis of such factors as quality of arbitra- 
tors, subject matter of litigation, amount in 
controversy and the unhappy alternatives 
of delay should throw light on what can 
realistically be expected of the Pennsyl- 
vania system of initial adjudication of small 
claims by three-lawyer panels of arbitrators. 
5. Finding the Pennsylvania sample in 
conformity with national experience that 
most civil suits are ultimately settled, the 
survey has little difficulty in recommending 
continued use of the pre-trial conference 
as a mechanism of dispatch. Stress is laid, 
however, on the necessity of appropriate at- 
titudes, techniques, and preparation for 
pre-trial and, also, realistic analysis of 
whether the demands on judge time for 
pre-trial produce a significant enough in- 
crease in the settlement rate to warrant its 
compulsory utilization in all courts (There 
was some indication in at least one small 
county that the net result of pre-trial effort 
might have been further delay). Systematic 
use of impartial medical experts as an ad- 
junct of pre-trial is also recommended, with 
due recognition of this device’s capacity for 
improving the quality of expert testimony 
at trial itself. 
6. While no attempt is made to suggest 
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a single system of calendaring as “best for 
adoption in the Commonwealth’, the sur- 
vey does pinpoint calendar organization 
and mechanics in the Commonwealth as a 
substantial contributor to delay—particu- 
larly in the metropolitan counties. Conced- 
ing that a number of alternative calendar 
schemes can apparently be made to work 
well, the authors see as a primary need the 
assumption of vigorous judicial responsibil- 
ity for orderly movement of cases through 
calendars. Closely allied to the calendaring 
problems, the survey casts a hopeful eye at 
increases in bench time for judges (under 
four hours per day jury and two and a 
quarter hours per day nonjury in Philadel- 
phia) as a remedial device. Recognizing the 
need of judges for adequate time for work 
in chambers, reflection and even commu- 
nity service, the tremendous potential in 
this area is nevertheless pointed out: 


Where the problems of delay are writ so 
large, in figures which speak of months of 
backlog and years of waiting in the individ- 
ual case, it may seem strange indeed that 
adding an hour here and a few days there 
can be of significance. Yet if it be recog- 
nized that a judge may typically sit less than 
120 hours a year in the jury trial calendar— 
indeed, less than 90 days a year in Philadel- 
phia today—that as little as an added half 
hour a day may represent more than a 10 
per cent increase in available trial time, one 
cannot fail to be impressed with the poten- 
tial for improvement. 


7. The survey finds sufficient opportu- 
nity for savings of court time through non- 
jury trial in certain districts (e.g., Alle- 
gheny County) as to warrant the active 
encouragement of jury trial waivers. In this 
regard, the Pennsylvania requirement for 
specific findings of fact in nonjury cases is 
noted as tending to discourage use of jury 
waivers. In other districts (e.g., Wayne 
County) the absence of calendar congestion 
appeared to obviate the need for any con- 
cern with the added time demands of jury 
trial litigation. 

8. An effective and continuing judicial 
conference is recommended, not only to 
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focus on the continuing problems of delay 
but to improve the quality of judical ad- 
ministration generally. ‘The authors here 
emphasize the constant flux of judicial ad- 
ministration issues and the need for flexi- 
bility and continued attention in order 
properly to cope with them, functions well 
adapted to the judicial conference concept 
of annual meetings of the state judiciary 
financed by legislative appropriation to ex- 
plore and attack common problems. 

9. Recognizing the necessity of constitu- 
tional change to implement the full com- 
plement of remedial measures suggested, 
the survey recommends as deserving high 
priority the adoption of a new Pennsyl- 
vania judiciary article in the near future. 
This would be necessary to achieve the 
court integration suggested as well as estab- 
lishment of the vital principle of active 
judicial responsibility for the proper opera- 
tion of the state courts. It is suggested that 
express provis:on be made in the judiciary 
article for an administrative officer of the 
courts, to establish the rule making power 
of the Supreme Court and to institute the 
appointive-elective non-partisan system of 
judicial selection long urged by the Penn- 
sylvania Bar Association. The latter calls 
for appointment of judges by the governor 
from selections made by impartial lay-pro- 
fessional nominating commissions, such ap- 
pointments to be subject to confirmation 
by the voters in succeeding elections in 
which the judges run unopposed on their 
records on the sole proposition of whether 
they should be retained in office. This sys- 
tem has been known locally as the “‘Penn- 
sylvania Plan” and is in substantial con- 
formity with the plan first formulated by 
the American Judicature Society and now 
endorsed by the American Bar Association. 

Unfortunately a mere sketch of the Dis- 
patch and Delay study cannot do justice 
to the fresh insights and approach which 
pervade its treatment of the court delay 
picture. The book is detailed and technical 
as any comprehensive field study must be 
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and, therefore, not particularly easy to read 
even though well written. However, the 
continued and conscious focus on what hap- 
pens in the individual cases and, where 
particular stages are under scrutiny, their 
interrelation to the whole adjudicative 
process and complete case history almost 
force upon the reader that sophistication 
and broadness of view with which the solid- 
ly grounded reformer must be equipped. 

There is ample opportunity to observe 
how progress can lag at any stage of the 
litigation process starting right with the 
initial attorney-client meeting and also how 
delay at one point can of itself aggravate 
delay at others (what the authors call ‘“‘de- 
lay begetting delay’). At the other end of 
the spectrum, the world of lag after trial 
has commenced as reflected in such occur- 
rences as mistrials, trial motions, trial inter- 
ruptions, record preparation, and appellate 
excursions is opened for analysis and evalu- 
ation. 


Delays in Uncongested Jurisdictions 

‘The survey serves an almost pioneer func- 
tion of focusing on delay wherever it occurs 
and at any stage, even in counties with no 
docket delay problem or reasonably good 
records of prompt case disposition. As well 
pointed out, sluggish justice may be harder 
to tackle in “uncongested” jurisdictions 
because of lack of concern for those short- 
comings that do exist or an insufficient 
interest in doing anything about them. 
Recognizing that the litigant victimized by 
serious delay can derive little comfort from 
the fact that his jurisdiction is generally in 
good shape and that the time to curb a 
developing court logjam is before the crisis 
stage is reached, the authors proceed to 
uncover and hit delay wherever found and 
without undue concern as to whether a 
“bad” or merely “naughty” boy is on the 
operating table. The intensive interview 
approach, going to judges’ reactions and 
attorneys’ motivations, takes the delay 
analysis into the realm of attitudes and 
other intangibles which must be coped with 


in the quest for successful cures. These and 
other facets of good scholarship and_bal- 
anced judgment illumine the survey 
throughout. 

Dispatch and Delay opens and this re- 
port might well close with the description 
of a single case which, it is said, captures 
to a large extent the profile of the Com- 
monwealth’s delay problems. ‘This was the 
case of In the Matter of the Adoption of 
Gerald Bair, 393 Pa. 296 (1958), com- 
menced when the infant Gerald Bair was 
not yet two years old and not finally dis- 
posed of (although trial was completed in 
a few months time) until the infant was 
six years old. The case was not a “hor- 
rendous example of delay by the decade” 
nor a “caricature of ineptitude” but rather 
a specimen of many of the typical delay 
problems confronting judicial administra- 
tion in Pennsylvania which here operated 
to prevent the determ‘nation of an impor- 
tant legal question, i.e., the adoptive status 
of a child, beyond any period reasonably 
required for sound and careful examina- 
tion of the issues involved. 

It is this type of example, multiplied by 
the thousands, both in seriously congested 
and less seriously congested jurisdictions, 
which give credence to the warning of 
Chief Justice Earl Warren: 


Interminable and unjustifiable delays in 
our courts are compromising the basic legal 
rights of countless thousands of Americans 
and, imperceptibly, corroding the very foun- 
dations of constitutional government in the 
United States. Today because the legal 
remedies of many of our people can be 
realized only after they have sallowed with 
the passage of time, they are mere forms of 
justice. 


Dispatch and Delay goes to the heart of 
this complaint. It understands the real 
dangers and proceeds to examine them 
with a knowledgeable eye and rigorous 
technique. It is to be hoped that this study 
will bear fruit both in Pennsylvania and 
elsewhere in the cause of speedy and better 
justice. 
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Court Congestion -- Problems and 


Progress Throughout the Natron 


A new attack on federal court conges- 
tion to eliminate the oldest cases was or- 
dered by the Judicial Conference of the United 
States at its 1961 annual meeting. The con- 
ference is requesting each circuit through its 
judicial council to develop a plan with a spe- 
cific deadline for mustering the available 
judges of the circuit for trial or other disposal 
of the more than 7,000 cases that have been on 
the federal docket for more than three years. 
The program, which was recommended by the 
Administrative Office of the United States 
Courts, will be started immediately without 
waiting for the appointment of the total num- 
ber of authorized federal judges. 

In addition to an inventory of the judicial 
emergency cases, the Administrative Office 
recommended the use of the best methods of 
judicial administration, including calendar 
control, insuring completion of discovery, 
prompt decision of motions, careful pre-trial 
conferences and effective judicial supervision 
of the proceedings at all stages of litigation. 
Proof of the value of these techniques as well 
as the willingness of the judiciary to respond 
to such a program, the Administrative Office 
reported, has been demonstrated beyond ques- 
tion in experiments conducted during the last 
two years in the United States District Court 
for the Eastern District of New York (Brook- 
lyn) where the backlog was cut by 30 per cent 
and in the United States District Court in the 
Western District of Pennsylvania  (Pitts- 
burgh) where the backlog was reduced by 
50 per cent. 

It is expected that judicial manpower needs 
can be met by intra-circuit assignment of 
judges in all but six districts which have 3,530, 
or one half of all, the judicial emergencies. 
Judges from other circuits will be needed in 
the Southern District of New York with 1,500 
cases, the Eastern District of Pennsylvania 
with 600 cases, the Eastern District of Louisi- 
ana with 530 cases, the Northern District of 
California with 300 cases, the Northern Dis- 
trict of Illinois with 200 cases and the 
Eastern District of New York with 360 cases 


(300 of which arose out of a common disaster 
and are assigned to one judge). 


Longer hours, more study, harder work 
are the first cures for Pennsylvania court 
congestion, according to Chief Justice John 
C. Bell of the Pennsylvania Supreme Court 
who outlined a broad program for improve- 
ment of the administration of justice before 
150 judges after his induction into his present 
office at the state judicial conference. 

Among his other proposals, he urged each 
trial judge to make brief summaries or digests 
of recent decisions affecting trial procedure, 
to grant new trials when he detects ‘a lack of 
credibility in witnesses, to give proper instruc- 
tions to juries about their role in assessing 
credibility, and to extend the working day 
from 9:00 a.m. to 4:00 p.m. with an 11 month 
agenda for civil trial courts and a full year 
for criminal courts. He also recommended that 
all magistrates be attorneys. 

He proposed requiring arraignment on the 
same day a defendant is indicted on a criminal 
charge; permitting defendants in criminal 
cases, except those involving murder or other 
capital crimes, to waive indictment and plead 
guilty before a magistrate or justice of the 
peace; requiring the district attorney to erase 
cases from the books when defendants or wit- 
nesses are not obtainable; and a constitutional 
amendment to permit verdicts by nine jurors 
in cases involving misdemeanors and minor 
crimes as well as civil damage suits involving 
less than $15,000. 

Pointing out that about a dozen attorneys 
in the state’s two largest cities “corral” most 
of the personal injury cases, he urged trial 
judges to insist that these attorneys either 
employ additional trial lawyers or pass the 
cases on to other attorneys and suggested that 
one way to do this would be to reject all pleas 
for unnecessary continuances. 

He acknowledged that many of his pro- 
posals might appear as “radical remedies,” 
but reminded the judges that unless they 
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solved the problems themselves, ‘‘a real Simon 
Legree” would be appointed to do it. 


Sweeping reforms of Oklahoma trial 
court procedures have been adopted by 
the state supreme court and will become effec- 
tive January 1, 1962. Requested by the Okla- 
homa Bar Association, the 11 new rules will 
standardize procedure in civil cases in all 
district, superior and common pleas courts 
and, in effect, complete the uniform super- 
vision of the state system partially provided 
when the supreme court adopted a code of 
judicial ethics two years ago. An important 
new rule provides for pre-trial hearings in all 
cases except those which the judge, by con- 
sent of counsel, schedules directly for trial. 
‘To guard against court congestion, other rules 
permit a judge to dismiss a case if it is not 
diligently prosecuted and requires all motions 
—except those to quash and those challenging 
the court’s jurisdiction—to be filed simultane- 
ously as one motion to be heard at the same 
hearing. 


Almost 500 New Jersey backlog cases 
were disposed of during October leaving a 
balance of 22,275 pending cases. Superior and 
county court judges cleared 2,237 civil cases 
while only 1,789 new cases were filed. This 
is the greatest gain of any month in four 
years. New Jersey’s backlog of cases had in- 
creased by over 1,000 during the year ended 
August 31, despite a 31 per cent increase in 
the number disposed of during the year. The 
use of summer court sessions and a one-half 
hour extension of the court day were insufh- 
cient to offset the sharp increase of cases filed 
during the year. Weekly settlement confer- 
ences recently established in some courts and 
a new impartial medical expert plan are ex- 
pected to aid the continuing New Jersey fight 
against court congestion. 


A five year campaign to reduce court de- 
lays in Multomah County (Portland), 
Oregon, has cut the time between filing a 
case and trial from eight to an average of three 
months in spite of a 380 per cent increase in 
filings and only a 65 per cent increase in the 
number of judges. Primarily the improvement 
is the result of scheduling cases for maximum 
use of the judges’ time through two mandatory 
briefing sessions with lawyers on both sides of 
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the case who must be ready for trial. One of 
these is a weekly conference to announce the 
schedule for the next two weeks and the other 
a daily conference to announce the presiding 
judges in the cases for the following day. Now, 
fewer than five per cent of the cases filed fail 
to be heard on schedule and it is unusual to 
lose as much as half a day a week in all of the 
11 courts in the county. 


“Blockbuster” sessions of New York 
trial courts are able to dispose of three times 
as many cases as regular sessions, according to 
Presiding Judge Bernard Botein of the Ap- 
pellate Division of the New York Supreme 
Court. These sessions concentrate on dispos- 
ing of old, difficult cases that normally clog 
regular court calendars by restricting con- 
tinuances and permitting the staggering of 
trial dates to avoid customary delays under 
the conventional calendar. Conducted as an 
experiment, the “blockbuster” sessions will 
become permanent in New York and Bronx 
counties next year. 


Seventeen new Cook County (Chicago) 
superior court judgeships were created by 
the 1961 Tlinois legislature in order to cope 
with a backlog in the circuit and superior 
courts of 69,904 cases. The ever mounting 
backlog grew more than 2,000 cases in August 
alone. 

In sharp contrast, the probate court of Cook 
County maintains a current court calendar 
despite an average of 12,000 cases filed an- 
nually in that court. The eight-judge probate 
court operates on a 12 month basis while all 
other Cook County courts have 11 month 
terms. 


Florida county courts will hold one week 
trial sessions during the first week of each 
month. Previously, only three sessions of four 
weeks each were held. The new plan is ex- 
pected to shorten trial delays of criminal cases 
by diminishing delaying tactics such as last 
minute changes of criminal pleadings, increase 
the availability of witnesses, and spread the 
judicial workload more evenly throughout 
the year. 


Separation of the traffic and criminal 
functions of a Winston-Salem, North Caro- 
lina court has been proposed by James P. 
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Economos, director of the American Bar As- 
sociation’s traffic court program. Designed to 
combat calendar congestion, delay and ignor- 
ance of the traffic laws, the new traffic division 
would occupy a separate court room and 
would be staffed by a full-time judge and one 
associate judge. 


Delays of 34 months and a 3,000 case 
increase in the backlog of Connecticut su- 
perior court cases during the past year have 
prompted Supreme Court Chief Justice Ray- 
mond E. Baldwin to request the creation of 
seven additional judges. No action by the 
Connecticut legislature is expected before its 
regular session in 1963, but meanwhile no 
continuances are being granted without “very 
good reasons.” 


Federal Courts Work 


Towards Uniform Sentencing 


To promote uniform sentencing in the fed- 
eral courts, an institute has been scheduled in 
connection with the August, 1962, annual con- 
ference of the Ninth Judicial Circuit in San 
Francisco. The program will be the ninth 
in a series of sentencing institutes and joint 
councils provided for by Congress in 1958 
(28 U.S.C. 334), which commenced with a 
pilot program in Boulder, Colorado, in 1959. 
The problem of disparity was highlighted 
through analysis of individual cases and a gen- 
eral discussion of sentences suggested as ap- 
propriate in these cases at the Boulder 
meeting and subsequently at institutes held for 
the First, Third, Fourth, and Fifth Circuits 
and at a regional conference for the Sixth, 
Seventh and Eighth Circuits held in High- 
land Park, Illinois in October. 

For use in connection with these programs 
and as a further step towards uniform proce- 
dures, the Administrative Office of the United 
States Courts has prepared a Desk Book for 
Sentencing. The 1961 revision, which is avail- 
able to all judges, consists of a compilation 
of current sentencing statutes and other help- 
ful information and includes chapters on pre- 
sentence procedures, probation, commitment 
authority, and parole, as well as charts and 
tables interpreting sentencing practices in the 
federal courts. 
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Minnesota Will Have 
Annual Lawyer Registration 


The Supreme Court of Minnesota on Octo- 
ber 5 issued an order to provide for an annual 
registration of all persons admitted to the prac- 
tice of law in that state, and payment by each 
of an annual fee of $7.00 to cover the cost of 
bar examinations and professional disciplinary 
proceedings. 

The Court declared that “it is improper to 
continue accepting money for these purposes 
either from the general tax sources of the state 
or from contributions of a voluntary bar as- 
sociation that does not include as members all 
practicing attorneys of the state, as these obli- 
gations ought of right to be borne by all mem- 
bers of the bar.” It also offered as a reason for 
its action the fact that “There is now no cur- 
rent list of those who are authorized to prac- 
tice law in this state.” 

The order provides that the state bar associ- 
ation may, if it so desires, collect the registra- 
tion fee and remit it to the clerk of the Court 
in lieu of individual remittances by the mem- 
bers. The board of governors of the Minnesota 
State Bar Association on October 21 decided 
that at least for this year the members should 
make their payment direct to the Supreme 
Court, and not through the bar association. 
The clerk of the Court has notified all lawyers 
that the fee must be paid prior to January 1, 
W962. 

Minnesota thus becomes the second state, 
other than those having an integrated bar, to 
require an annual registration of lawyers and 
payment of an annual fee for support of dis- 
ciplinary proceedings. Arkansas has had such 
a rule since it was adopted by constitutional 
amendment in 1938. 


United States Army 
Holds Its First 


Judicial Conference 


The Army Judge Advocates Judicial Con- 
ference, established to improve the judicial 
aspects of administering military justice, 
convened for the first time September 28 at 
the site of the Judge Advocate General’s 
School at the University of Virginia in Char- 


December, 1961 


lottesville. The session was attended by mem- 
bers of the Boards of Review and many field 
judicial officers from various stations in the 
United States and Europe. It opened with a 
discussion of “What is a Judicial Confer- 
ence?” by Dr. Shelden Elliott, director of the 
Institute of Judicial Administration and a 
Reserve Brigadier General in the Judge Ad- 
vocate’s Corps. 

Representative of the final phase in the 
evolution of the military judge (fully de- 
scribed in “Judges in Uniform,” August, 
1960, Journal, p. 46), the Conference is a nat- 
ural outgrowth of the Law Officer Program 
instituted in the Army on January, 1959, 
under which specifically selected officers de- 
voted full time as law officers for the trial of 
all courts-martial. The Conference was estab- 
lished to provide all judicial officers at both 
the trial and appellate levels with an oppor- 
tunity to meet for the exchange of ideas and 
experience and to study and recommend im- 
provements in rules, practices and procedures 
of the military court. 
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DENNY F. SCOTT (left) secretary of the Pi Chiao 
Comparative Law Society of Taipei, Taiwan, is shown 
presenting copies of an American casebook to Dr. 
Andrew Lee, dean of the Law Department of Soochow 
University, for use of students in a course on Anglo- 
American criminal law and procedure. The gift of the 
books was arranged through the instrumentality of the 
American Judicature Society. A few weeks ago Chief 
Justice A. R. Cornelius of the Supreme Court of Pakis- 
tan presented a set of 16 volumes of the Federal and 
Pakistan Supreme Court Reports, 1950 through 1960, 
to Dr. Andrew Corry, United States Consul General in 
Lahore for presentation to the United States Supreme 
Court on behalf of the Pakistani judiciary. 


American Judicature Society Information Sheet Series 


AJS Information Sheets were introduced a few months ago to provide up-to-date 
factual and bibliographic data on topics of current interest in the field of judicial admin- 
istration. The series will be expanded substantially in 1962 and existing numbers kept 
current by periodic revision. The following items are presently available and may be ob- 
tained without cost by writing to the Society’s offices, 1155 East 60th Street, Chicago 37, 


Illinois: 


1. Key features and summary data on non- 
partisan judicial selection plans of the ‘Mis- 
souri Plan” variety in all states where such 
plans are in operation or awaiting voter ap- 
proval. 


2. A descriptive listing of recent publications 
of the American Judicature Society (books, 
brochures, etc.). 


3. Judicial salary increases enacted during 
1960-61 legislative sessions. 


4. Compensation paid to judges of trial courts 
of general jurisdiction in the 30 most populous 
cities of the United States. 

5. A selected bibliography on jury instructions. 


6. A selected bibliography on judicial selection, 
discipline and tenure. 


7. A 5 state comparison (Alabama, Georgia, 


Florida, Mississippi and Tennessee) of selected 
aspects of judicial administration machinery— 
judges salaries, judicial selection methods, jus- 
tice of the peace courts, and utilization of judi- 
cial councils, judicial conferences and court 
administrators. 


8. Engaged counsel rules—description and 
texts of existing court rules specifically gov- 
erning continuances for engagements of counsel. 


9. Salaries of judges of supreme courts, inter- 
mediate appellate courts, and trial courts of 
general jurisdiction in all 50 states, the federal 
judicial system and Puerto Rico—1961. 


10. A bibliography on the structure, operation, 
and procedures of probate courts. 


11. A bibliography on the structure and opera- 
tion of minor courts (including statewide sys- 
tems, justice of the peace and magistrates 
courts, municipal and metropolitan courts, and 
small claims courts and divisions). 
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December 


28-30—Association of American Law Schools, 
Chicago. 


1962 


January 


12-14—National Association of Claimants’ 
Compensation Counsel of America, 
mid-winter meeting, San Juan, Puerto 


ico. 
18-19—Illinois Bar Association, mid-year 
meeting, Chicago. 
22-23—American Patent 
Washington, D.C. 
24-27—New York State Bar 
New York City. 
24-27—Pennsylvania Bar Association, Harris- 
burg. 


Law Association, 


Association, 


February 
5-9—A.B.A. Traffic Court Conference, Los 


Angeles. 
5-10—Round Table Conference on Adminis. 
tration of Justice, San Juan, Puerto 


Rico. 

9-10—Bar Association of the State of New 
Hampshire, mid-winter meeting, Man- 
chester. 

9-10—Municipal Law Conference, Birming- 
ham, Alabama. 

14-20—American Bar Association, mid-year 
meeting, Chicago, Illinois. \ 

16-17—National Conference of Bar Secre- 
taries, mid-year meeting, Chicago. 

16-18—The Virginia Trial Lawyers Associa- 
tion, Charlottesville. 

17-18—Fellows of the American Bar Founda- 
tion, mid-year meeting, Chicago. 

19—American Judicature Society, Chicago. 

19-20—National Conference of Bar Pres. 

idents, mid-year meeting, Chicago. 


March 


11-14—American College of Trial Lawyers, 
Miami Beach, Florida. 


April 


12-14—State Bar of Arizona, Tucson. 
22-25—The National Association of Attor- 
neys General, San Juan, Puerto Rico. 


May 
1—Low Day U.S.A. 
3-6—Alaska Bar Association, Juneau, 
4—The Maritime Law Association of the 
United States, New York, New York. 
aoe State Bar Association, 
iloxi. 


9-12—Ohio State Bar Association, Toledo. 

10-12—South Carolina Bar Association, Charles- 
ton. 

10-12—The Bar Association of the State of 
Kansas, Topeka. 

18-19—Virginia State Bar, Richmond. 

21-22—American Bar Association, spring meet- 
ing of the board of governors, 
Washington, D.C. 

23-26—American Law Institute, Washington, 
D.C 


24—National Conference of Judicial Coun- 

cils, Washington, D.C. 

28-29—The Association of Life Insurance 
Counsel, semi annual meeting, White 
Sulphur Springs, West Virginia. 

31-June 2—American Bar Association regional 
meeting, Salt Lake City, Utah. 

31-June 2—Utoh State Bar, Salt Lake City. 


June 


4—lowa non-partisan judicial selection 
amendment goes to voters. 
4-8—A.B.A. Traffic Court Conference, New 
York, New York. 
6-8—Arkansas Bar Association, Hot Springs. 
6-8—The lowa State Bar Association, 
Cedar Rapids. 
6-8—Georgia Bar Association, Savannah. 
7-9—Tennessee Bar Association, Nashville. 
8-12—New York State Title Association, 
Pocono Manor, Pennsylvania. 
12—The Bar Association of the District 
of Columbia, Washington, D.C. 
13-15—Minnesota State Bar Association, 
Minneapolis. 
13-16—State Bar of Wisconsin, Delavan. 
14-16—Mississippi State Bar, Biloxi. 
20-24—New York State Bar Association, sum- 
mer meeting, Saranac. 
21-23—IIlinois State Bar Association, Chi- 


cago. 
21-23—Maryland State Bar Association, At- 
lantic City, New Jersey. 
28-29—State Bar Association of North Da- 
kota, Bismarck. 
28-30—Judicial Conference of the Fourth 
Circuit, Roanoke, Virginia. 
28-30—Pennsylvania Bar Association, summer 
meeting, Atlantic City, New Jersey. 
29.30—Bar Association of the State of New 
Hampshire, Jefferson. 


July 


4-6—State Bar of Texas, San Antonio, 
6-10—Commercial Law League of America, 
White Sulphur Springs, West Virginia. 
9-10—State Bar of Texas and Mexican Bar, 
joint meeting, Mexico City. 
9-August 3—Practicing Law Institute, twenty- 
first annual summer session. 


12-14—Idaho State Bor, Sun Valley. 

16-18—International Legal Aid Association, 
Edinburgh, Scotland. 

16-20—International Bar Association, Edin- 
burgh, Scotland. 

19-21—Alabama State Bor, Montgomery. 

29-August 3—National Association of Cloim- 
ants Compensation Attorneys, Denver, 
Colorado. 


August 


1-3—National Legal Aid and Defender As- 
sociation, San Francisco, California. 

2-4—Judicial Conference of the Ninth Cir- 
cuit, San Francisco. 

2-5—The Virginia State Bar Association, 
White Sulphur Springs, West Virginia. 

3-4—National Association of Defense Law- 
yers in Criminal Cases, San Francisco. 

4.5—National Conference of Bar Pres- 
idents, San Francisco. 

4.10—National Conference of Commissioners 
on Uniform State Laws, Monterey 
Penninsula, California. 

6-10—American Bar Association, San Fran- 


cisco. 
7—Judge Advocates General Association, 
San Francisco. 
8—Americon Judicature 
Francisco. 
28-30—Maine State Bar Association, Rockland. 
30-September 1—The West Virginia Bar As- 


Society, San 


sociation, White Sulphur Springs, 
West Virginia. 
September 
1-2—Bar Association of Puerto Rico, San 
Juan. 


6-7—Judicial Conference of the First Cir- 
cuit, Boston, Massachusetts. 
17-21—The State Bar of California, Beverly 


Hills. 
25-28—State Bar of Michigan, Lansing. 


October 


8-12—A.B.A. Traffic Court Conference, Chi- 
cago. 
10-13—The Missouri Bar, St. Louis. 
26—The North Carolina State Bar, Raleigh. 


November 


5—North Carolina judicial reform amend- 
ment goes to voters. 
6—Colorado judicial reform amendment 
goes to voters. 
6—Nebraska judicial reform amendment 
goes to voters. 
8-10—American Bar Association, mid-cen- 
tral regional meeting, Little Rock, 
Arkansas. 
28-December 1—Oklahoma Bar Association, 
Tulsa, 





Fee Restrictions Can 
Impair the Right to Contract 


My chief concern for some time has been 
the arbitrary fixing of attorneys’ fees by the 
various administrative bureaus of the United 
States in the various states, such as Veterans’ 
Administration, United States Employees’ 
Compensation, Unemployment Compensation, 
etc. 

It appears that hundreds of bureaus and 
commissions throughout this land are exercis- 
ing arbitrary powers impairing the right of 
contract between attorneys and would-be 
clients so that many classes of people are 
actually denied the right to adequate represen- 
tation and in some cases are denied representa- 
tion entirely. 

Several score of years ago it was apparently 
felt that some protection was needed against 
unscrupulous attorneys who might pray upon 
the beneficiaries of these various funds such 
as compensation, pensions, etc.; or may be it 
just has been an excuse all of the time in 
order to forbid the bureaucrats to indulge in 
their own opinionated interpretations of their 
particular laws without regard to the actual 
legal rights of the claimants and without fear 
of contradiction. 

At least that is the way it is working out. 
While we bleat about our “sacred rights” in- 
cluding the right of adequate representation 
and trial by jury, it would appear that those 
rights are more and more being reserved ex- 
clusively for criminals while hundreds of de- 
serving injured, pensioners and such are not 
even permitted to contract freely and therefore 
cannot even get a lawyer to determine what 
their rights are. 

The American Bar Association has taken 
some steps toward correcting the situation and 
will probably incorporate freedom of contract 
in their proposed “Administrative Practices” 


The Reader’s Viewpoint 


Bill. It would be well if the Society could also 
take an interest and restore the right of con- 
tract to clients and attorneys in all matters and 
further clarify the proposition that attorneys 
are officers of court and as such are under ade- 
quate controls for the protection of the entire 


public. 


50 West Broad Street 
Columbus 15, Ohio 


KENNETH AGEE 


Growing Volume of Paper Work 
Is a Burden to the Trial Bar 


I have read with deep interest Judge Lum- 
bard’s article, “Can We Save the Trial Bar,” 
in the June, 1961, Journal and agree with him 
wholeheartedly that the gradual dimunition of 
competent trial lawyers is of serious con- 
sequence to the bar in general and the public 
at large. 

In my opinion, one of the unfortunate rea- 
sons for reducing the impetus towards trial 
work is the rapidly growing tendency of the 
courts to impose paper work on the practi- 
tioner. 

This facet of litigation practice so ties up 
the law office and makes it so costly as to com- 
pel the profession to seek the easy way out, 
namely disposition of its cases by settlement, at 
oftentimes inadequate figures. 

The recently enacted calendar rules in the 
Southern District of New York will in my 
humble opinion, seconded by many other of 
my legal brethren both on the defendant's, and 
plaintiff's side, serve only to increase unduly 
the costly and generally time wasting practice 
of drawing memorandums of law for every 
motion, simple or not, and pre-trial memoran- 
dums ad nauseum. 

I was raised in the school of trial practice 
the hard way. I first sat through at least 100 
trials as trial assistant and observed the trial 
strategy and tactics of men who were the cream 
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of the profession. I assure you they were not 
burdened with the paper work we encounter 
today. 

I would prefer to be able to continue spend- 
ing most of my time trying cases but am con- 
fronted with the myriad of problems of pre- 
trial procedures — review calendars, pre-trial 
memorandums etal.—to a point where it is 
both physically and financially impossible to 
do so in an isolated important case, and who is 
to say which case is important. One must re- 
member that to the client every case is impor- 
tant whether it involves a few dollars or a few 
million. 

After 35 years at the bar I am not too much 
concerned with myself, but I am concerned 
with the fact that our competent trial bar is 
rapidly vanishing like the American Indian. 
Something must be done to make trial work 
attractive to the bar. Serving internships in 
the various governmental departments as 
Judge Lumbard suggests is fine. But after the 
young lawyer becomes a full fledged competent 
trial lawyer he is confronted with the same 
problems which confront the old timers; 
namely the terribly high cost of trying cases 
and the mountains of paper work preparatory 
to it. What is going to be done to keep his 
interest in trial work unflagging? 

HERBERT J. DE Varco 
655 Madison Avenue 
New York 21, New York 


The Two-Fold Problem of 


Judicial Administration 


The fundamental problem in judicial ad- 
ministration is basically two-fold. First, how 
to overcome the allergy of judges to work, and 
secondly, how to combat the extra-curricular 
influences upon the judiciary. 

Reducing the number of tort claims which 
must be tried by a jury will help in clearing 
up calendar congestion. Attention must also 
be paid to the Rube Goldberg type of organi- 
zation which exists in many of our courts. New 
York is the most horrible example of the lat- 
ter. Sometime you should also explore the pos- 
sibility of using the European type of profes- 
sional judiciary at least for our lower courts. 
I have been an advocate of this for many years. 


Morris PLoscowr 
61 Broadway re 


New York 6, New York 
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A Great Source of Interest 


I greatly appreciate your forwarding to me 
the Journal of the American Judicature So- 
ciety. I must frankly admit I am enlightened 
with various matters which I find of great 
importance here in Ceylon. As one of the edi- 
tors of the Law Society Journal, thoughts and 
ideas which are available in your magazine are 
a great source of interest to me. 

T. Skit RAMANATHAN 
109 Hulftsdorp Street 
Colombo 12, Ceylon 


Combating Delay Is The Duty 
of Every Lawyer and Judge 


Our California court system has many de- 
fects as well as virtues. It seems to me that one 
defect stands above all others. I refer to inor- 
dinate delay in a large area of the administra- 
tion of justice. I am convinced there is no one 
solution, but the problem must be attacked 
in many ways. Perhaps we should not hesitate 
to consider more unconventional methods 
than have yet been tried to solve this problem. 

Perhaps appellate judges should set the pace 
by exercising much greater self-restraint than 
they have in the past in their opinion writing 
practices, by producing shorter opinions. Con- 
sideration should be given to sharply restrict- 
ing the size and number of appellate briefs. 
Trial courts should be more vigorous in en- 
couraging more extensive preparation by law- 
yers of the matters in court. Trial court judges 
should make strenuous efforts to establish pre- 
cise scheduling of court appointments and 
thus reduce the amount of time wasted by 
lawyers in court. The bench should educate 
itself further than it has already done to im- 
prove pre-trial procedures. The organized bar, 
the courts, and the law schools should co- 
operate vigorously through use of such meas- 
ures as seminars to educate lawyers to negoti- 
ate more settlements without filing actions, 
and to discourage delaying tactics in court. In 
short, the bench, the bar, and the law schools 
should do far more than they have already 
done to impress upon all lawyers and judges 
that they share a grave social responsibility 
that today is not being met adequately. 

ROBERT BERESFORD 
Crocker Anglo Bank Building 
San Jose 13, California 


Two Si enrfrcant New Books 


Handbook for Judges,' edited and compiled 
by Donald K. Carroll, is a treasure house of 
materials of the utmost value for every judge. 
In them he will find instruction, challenge, 
inspiration and a renewing of faith in our 
judicial system as the guardian and sustainer 
of our free institutions and human liberties. 

In this day, characterized by an urge to 
judicial activism, how important it is for 
bench and bar, and law teachers, theorists 
and writers too, to be reminded, particularly 
under our tripartite government with its 
built-in checks and balances designed to pro- 
tect the rights of people, that the judge’s office 
is jus dicere and not jus dare, as stated in the 
book’s quotation from the famous essay “Of 
Judicature” by Sir Francis Bacon. A measure 
of virtue, even for this time, remains in his 
relative concept that it is for the judges to 
interpret, rather than make, law. It enjoins 
judicial restraint upon us. 

Altogether fitting is the inclusion, at the 
very outset, of the Canons of Judicial Ethics, 
as indicated by Dean Storey’s mention of the 
judge, who, when called to account for some 
breach of judicial ethics, exclaimed that he 
did not know of the existence of a code of 
judicial ethics. Constantly we judges should 
be reminded not only of its existence, but 
its contents and purpose as well. Essential 
to the effective administration of justice and 
the performance of the courts’ highest func- 
tion of upholding constitutional guarantees, 
is public confidence in the judiciary. This 
must depend in large part on the judges’ 
avoidance of conduct unbecoming to the 
bench and, almost as important, of the ap- 
pearance or suspicion of wrongdoing. 

In the series of writings devoted to the essen- 
tial qualities of a judge a remarkable yard- 
stick is afforded the judge for self-appraisal 
and consideration of his own qualifications, 
tendencies, traits, possible shortcomings and 
performance, well chosen to help along the 
road to purposeful judicial self-improvement. 
It is a course which judges never ought to 
cease pursuing. 

How appropriate, in a judge’s handbook, 
is the presence of the articles extending a chal- 


1. Chicago: American Judicature Society, 1961. 
Cloth, pp. vi and 195, $3.50. 


lenge to the judiciary for improvement of the 
administration of justice. Without it, our free- 
doms are in danger. Nowhere does a greater 
responsibility lie than with the judges. ‘They 
have the experience, knowledge and means 
essential to bringing about the necessary im- 
provement. ‘They should be everlastingly at it. 

Conclusion of the compilation with the 
section devoted to the spiritual side of judging 
lends the inspirational force so essential to 
good judging, without which any handbook 
for judges would be incomplete. The instruc- 
tion, guidance, challenge and inspiration 
gathered together within the two covers of 
this book, to the extent that they are absorbed 
by the judges of this country, are certain to 
raise the American judiciary and the admin- 
istration of justice to new heights of moral 
and professional excellence and correspond- 
ingly increase their service to the people and 
the cause of perpetuating their natural 
and constitutional rights.—John R. Dethmers, 
chief justice of the Supreme Court of Mich- 
gan. 


In a society which moves and evolves with 
such rapidity, it is necessary at certain inter- 
vals to pause and evaluate, and to take stock, 
so to speak. 

If indeed, as Oppenheimer recently observed, 
the corpus of knowledge has doubled in the 
last 10 years, then it behooves a great move- 
ment, such as legal aid, to determine if it like- 
wise is moving ahead with this swift current of 
our time. 

Emery A. Brownell attempts to do just that 
in his new publication which is designed as a 
Supplement to Legal Aid in the United States, 
published in 1951. 

In the initial volume, Mr. Brownell, who is 
executive director of the National Legal Aid 
and Defender Association, presented a study 
of the availability of lawyers’ services for per- 
sons unable to pay fees. The purpose of the 
new Supplement is to record the efforts of the 
organized bar, working in cooperation with 
the N.L.A.D.A., to meet the needs which were 
revealed by that study for more and _ better 


2. Rochester, New York: Lawyers Co-operative Pub- 
lishing Company, 1961. Paper, pp. 114, $2.00. 
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legal aid and defender services; and to note 
the progress which those efforts have achieved 
during that period. 

The story, as revealed in the Supplement, is 
an astounding one. During this significant dec- 
ade of 1950-60, the rate of growth of legal aid 
and defender offices increased more than 250 
per cent. 

With frequent use of charts and statistical 
data, the author traces the growth of the legal 
aid movement. ‘The publication also presents 
clear and useful information regarding the 
various means of financing these services in 
each city. Other data deals with staffing, types 
of services, and case loads for both civil cases 
and defender cases. 

Special credit for the remarkable accomplish- 
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ments of the legal aid and defender movement 
is given to the American Bar Association and 
its affiliated organizations, such as the Ameri- 
can Judicature Society, which have provided 
leadership support and promotional help. 

But despite the fine progress of legal aid, the 
author points out that leaders in the move- 
ment recognize there is more to be done. The 
sixties present challenges resulting from im- 
plications of the 1960 census, in the field of 
legal clinics in law schools, and in the vast 
potential field of international legal aid. 

The Supplement should prove a valuable 
source material for both lawyers and laymen 
who are actively engaged in promoting man’s 
eternal search for “equal justice under law.” 
—Kara Burney, Corpus Christi, Texas. 


The Society has prepared The Juror’s Creed, by John H. Flanigan, for use by judges, 
lawyers and others as a mailing insert and for distribution to jurors and other laymen. 
Mailing and handling charges are $1.00 for 500. Copies may be ordered on the 
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BOOKS 


- HANDBOOK FOR JUDGES. By Donald K. Carroll. 


Cloth, pp. vi and 195. $3.50. 


An anthology of more than twenty essays, articles and 
writings concerning the judicial function, including judi- 
cial ethics, the essential qualities of a judge (tempera- 
ment, akillss role and performance on bench), relation- 
ship of judges to judicial reform, and the spiritual side 
of judging. 


- CITATIONS AND BIBLICGRAPHY ON THE INTE- 


GRATED BAR. 1961. Paperbound, pp. 66. $1.00. 


A complete, current and readily accessible source of statu- 
tory and case citations on the integrated bar (state-by- 
state) plus an extensive bibliography of writings on the 
subject (historical, general and state-by-state). Cases and 
bibliographic materials are annotated. 


- JUDICIAL RETIREMENT AND PENSION PLANS. By 


Alice A. Winters. 1961. Cloth and paper, pp. xii 
and 117. $4.00 (cloth) and $3.00 (paperbound). 


A comprehensive study on judicial retirement and pen- 
sion plans in all 50 states, the federal judiciary, Puerto 
Rico and Canada. Covers basic problem areas in field, 
i.e., eligibility requirements, amount and type of benefits, 
financing and administration of plans, disability retire- 


ment, and post-retirement judicial service with state-by- 
state summaries, comparative tables and informational 
appendices. 


. BAR ASSOCIATION ORGANIZATION AND ACTIV- 


ITIES. By Glenn R. Winters. 1954. Cloth, pp. xx 
and 243. $4.00. 


A handbook for bar association officers and personnel 
published at the request of the Survey of the Legal Pro- 
fession and Conference of Bar Association Presidents. 
Covers theoretical and practical aspects of national, local 
and state bar association operation, including organiza- 
tion and goyernment; membership, finances and office 
management; meetings and programs; services to mem- 
bers and public; ethics, grievances and unauthorized prac- 
tice problems; and legislative, citizenship, judicial reform, 
continuing education, and public relations activities. 


- BAR ASSOCIATIONS, ATTORNEYS AND JUDGES 


—ORGANIZATION, ETHICS, DISCIPLINE. By 
George E. Brand. 1956. Cloth, pp. xii and 1074. 
$7.50.* 


A comprehensive source book which makes readily avail- 
able, in full text or summary form and for alli 50 states, 
the federal government, Puerto Rico and Province of 
Ontario the statutes, court rules, canons, and other regu- 
lations concerning the establishment, operation and func- 
tions of bar associations; professional and judicial ethics; 
discipline of lawyers and judges for misconduct; and bar 
admission systems. A 1959 supplement to this work was 
published by the Michigan State Bar Foundation, 306 
Townsend Street, Lansing, Michigan. Copies are in limited 
supply and inquiries should be directed to that organiza- 
tion. 
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THE LEGAL SYSTEM OF ISRAEL. By Henry E. 
Baker. 1961. Cloth, pp. 132. $3.50. 


A systematic presentation of Israeli law as to organiza- 
tion and powers of government, criminal law and other 
areas of substantive law, composition, powers and proce- 
dure of the courts, the judiciary and the legal profession 
as well as plans for further development of the law, by 
the Relieving President of the District Court in Jerusalem. 
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(Postage and handling charges: $1.00 for each 20 copies 
er fraction thereof, $20.00 for 500 copies. One or two 
sample copies free.) 


. ROSCOE POUND, Principles and Outline of Mod- 


ern Unified Court Organization. 


The Rule of Law and the Ad- 
ministration of Justice. 


. LOUIS BANKS, The Crisis in the Courts, Fortune, 


December, 1961. 


BROCHURES 


$1.00 for each 50 copies 
One to five 


(Postage and handling charges: 
or fraction thereof, $7.50 for 500 copies. 
sample copies free.) 


. THE CONSENSUS of the National Conference on 


Judicial Selection and Court Administration. 


. THE MISSOURI PLAN for Judicial Selection. 
. THE INTEGRATED BAR, A Unified Legal Profession. 
. A MODEL JUDICIARY FOR THE 49TH STATE, The 


Judiciary Article of Alaska. 


MAILING INSERTS 


. packets of THE JUROR’S CREED, by John H. 


Flanigan. $1.00 for 500 copies. Five sample 


copies free. 
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New Members of 
the American 
Judicature Society 





CALIFORNIA—David E. Agnew, Carl 
William Anderson, Peter L. Anello, John 
W. Appel, Richard J. Archer, Gene C. 
Ashburn, George O. Bahrs, Alva C. Baird, 
Celia Baker, Frank S. Balthis, Robert A. 
Banyard, Harry E. Barnes, Edward L. 
Barrett, Jr., Rudolph J. Basile, Richard 
Belcher, Bayard F. Berman, Harry Stan- 
ford Berman, Leo J. Biegenzahn, J. Ken- 
neth Birchfield, Robert N. Blewett, David 
A. Block, James F. Boccardo, George E. 
Bodle, Blase A. Bonpane, Leo Borregard, 
Maurice V. Boudreau, Charles R. Brown, 
Heber James Brown, John P. Brown, 
Robert C. Brown, Lloyd H. Burke, James 
E. Burns, Ted Bushman, A. Ronald But- 
ton, Charles E. Buxton, Jr., W. A. Calde- 
cott, Thomas J. Campbell, William P. 
Camusi, C. William Carlson, ress, pale 
Beatty Chadwick, Alfred P. Chamie, Vic- 
tor A. Chargin, C. Clinton Clad, William 
G. Clark, Thomas W. Clarke, Frank B. 
Cliff, J. Hart Clinton, Raymond P. Coady, 
Arthur W. Coats, Jr., Patrick Coleman, 
Bundy Colwell, Robert E. Conaway, 
Crandall Condra, Philip Conley, Herman 
Cook, W. E. Coombs, Edwin H. Corbin, 
Howard H. Corbin, J. P. Correia, Wil- 
liam G. Corrigan, Daniel R. Cowans, 
Richard B. Coyle, Robert Fenton Craig, 
Eustace Cullinan, Crozier C. Culp, Jesse 
W. Curtis, Dorothy K. Davis, Leopold 
Diel, John V. Diepenbrock, Richard EF. 
Dillon, Bernal E. Dobell, Sidney Dorf- 
man, Lawrence Draper, Jr., Murray 
Draper, Robert J. Drewes, Laurence 
Drivon, Samuel Duskin, Frank L. Eddens, 
Jr., Paul Egly, George A. Elber, Eugene 
Elerding, Robert CG. Elkus, Aaron Elmore, 
Robert L. Farmer, William C. Farrer, 
Bertram Fields, Marvin Pinel, W.aas 
Fitzgerald, Richard FitzPatrick, Daniel 
Fogel, Douglas M. Forbes, Elaine K. 
Frank, Donald R. Fretz, Paul Friedman, 
James E. Gallagher, James L. Garcia, 
Robert L. Gardner, Paul M. Geary, Earl 
B. Gilliam, Roland E. Ginsburg, Law- 
rence Goldberg, Norman W. Gordon, 
Louise J. Gordy, William H. Gorrill, 
Arnold M. Greenberg, Burton M. Green. 
berg, Norman A. Gregg, Henry Grivi, 
Downey A. Grosenbaugh, Robert E. Guil- 
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ford, Raymond B. Haizlip, Howard B. 
Hamilton, Jr., Richard T. Hanna, 
Clarence Harden, Gilbert Harelson, Rob- 
ert G. Harless, Deane Haskins, A. Andrew 
Hauk, Robert Haves, Dennis D. Hayden, 
Clifford A. Hemmerling, A. B. Henning, 
Roy L. Herndon, Ariel C. Hilton, Rich- 
ard B. Hoegh, James C. Hoffman, Sylves- 
ter Hoffmann, Charles D. Holliday, Don 
Holt, Jr., W. H. Hoogs, Henry W. How- 
ard, Fred K. Howell, Jr., William R. 
Hulsy, John S. Hunt, Robert H. Ingram, 
Lawrence E. Irell, Leander L. James, 
Frank W. Jameson, Charles R. Jennings, 
Edwin D. Jones, Jr., Kenneth I. Jones, 
Jr., Roger Alston Jones, Ralph B. Jordan, 
Frederick J. Kamminga, Charles R. Kava- 
naugh, Scott D. Kellogg, G. Norman 
Kennedy, William F. Kennedy, William J. 
Keough, Mark Kiguchi, James H. Knecht, 
Jr., John T. Knox, Gerald R. Knudson, 
Jr., Hart B. Kolb, Frederick C. Kracke, 
David Krinsky, Edward M. Lacy, Robert 
J. Lagomarsino, John W. Larson, Frank- 
lin C. Latcham, George A. Lazar, Charles 
B. Leib, Herbert A. Leland, Lewis E. 
Lercara, Jacques Leslie, Mildred W. 
Levin, Ira S. Lillick, Byron F. Lindsley, 
Richard D. Love, Morgan W. Lowery, 
Vincent E. Lumbleau, Rayfield Lundy, 
Phillip S. Lyddon, John Guise Lyons, 
James D. Macdonell, William E. Mac- 
Faden, Edward S. Mack, Richard J. Mac- 
Laury, Sayre MacNeil, Kenneth R. 
Malovos, Arnold S. Malter, Richard M. 
Marsh, Roderick P. Martinelli, Murray S. 
Marvin, John T. Matlago, Al Matthews, 
White McGee, Jr., Ted H. Meeder, Jr., 
Robert H. Memering, Robert L. Meyer, 
Joseph D. Michael, Dudley F. Miller, 
Garet Rogers Miller, William P. Miller, 
John W. Miner, Merle E. Minks, Allan 
R. Moltzen, Henry T. Moore, Jr., Edward 
T. Moran, Henry E. Morse, Jr., James T. 
Morton, Allan P. Murphy, Wm. H. Neb- 
lett, M. Lyle Nelson, Lloyd S. Nix, A. 
Donham Owen. Louis Pasquinelli, Al- 
phonse L. Pazos, Jerry Phelan, Dean R. 
Pic’l, William M. Poindexter, John H. 
Poole, A. C. Postel, Ira M. Price, II, Sol 
Price, Patricia Smith Ramsey, Edward M. 
Raskin, Jesse Winfield Ray, Joe Raycraft, 
Frank K, Richardson, Sidney E. Roberts, 
John M. Robinson, Stephen B. Robinson, 
Jr., William B. Rodiger, A. Maurice 
Rogers, Jr., Henry C. Rohr, Leslie L. 
Roos, Joseph H. Rose, Robert S. Rose, 
William Rosensweig, Edward Rosslyn, Saul 
Ruskin, Theodore W. Russell, Richard 
R. St. Johns, Peter J. Samuelson, Roger 
Sans, Allan L. Sapiro, Christian A. Sarau, 
Leon Savitch, Murray L. Schwartz, Robert 
F. Schwarz, Ernest J. Seymour, Leo 
Shapiro, Leonard Shaw, Lewis F. Sher- 
man, A. Joseph Sherwood, Jackie W. 
Sing, William S. Smeed, John Martin 
Smith, Robert J. Smith, W. Todd Smith, 


Vol. 45, No.7 


Arthur K. Snyder, Joseph L. Spray, 
Dwight E. Stanford, R. J. Steinmeyer, 
Malcolm E. Stewart, Parks Stillwell, Cleve- 
land J. Stockton, Bruce Sumner, Evans 
M. Taylor, Marvin T. Tepperman, David 
H. Thompson, H. L. Thompson, Robert 
S. Thompson, Roger B. Thurrell, Charles 
H. Tillinghast, Gary J. Torre, Sidney 
Traxler, Robert W. Turner, W. J. Tur- 
pit, Carl R. Vendt, Robert H. Volk, 
D. H. Von Wittenburg, Samuel H. 
Wagener, John W. Walbert, William E. 
Walk, Jr., Frank H. Wang, Daniel A. 
Weber, Martin H. Webster, George O. 
West, Alfred D. Williams, Robert I. Wil- 
liams, David H. Wilson, Albert C. Wol- 
lenberg, Roger S. Woolley, J. Marion 
Wright, Joseph L. Wyatt, Jr., Thomas 
C. Yager, James S. Yip, Robert Orvis 
Young, Albert M. Zecher, Milford S. 
Zimmerman. 


COLORADO-~-Henry C. Mahlman, Walter 
G. Simon. 


CONNECTICUT—William B. Fitzgerald, 
Or. 


DISTRICT OF COLUMBIA—Charles B. 
Ablard, Charles Patrick Clark, Edward F. 
Colladay, Robert Huntington Knight, 
Jack H. Olender, Cynthia Straker. 


FLORIDA—Arthur E. Klauser, Vincent J. 
Paterno, Irving H. Zuckerman. 


GEORGIA—Nolan B. Harmon, Robert H. 
Walling. 


HAWAII-—J. Garner Anthony. 


IDAHO-—Robert W. Cordwell, E. B. 
Smith. 


ILLINOIS—George Brode, George E. Hall, 
Leo E. Smith. 


KANSAS—Bob Abbott, James K. Logan. 


LOUISIANA—Edward J. Boyle, Jr., Mur- 
ray F. Cleveland, Joseph W. Joachim, Jr. 


MASSACHUSETTS—Horace R. Baker, Jr. 
MICHIGAN—James C. Beaman, Michacl 
W. Bradley, Gerald T. Celeskey, Toby 
Citrin, William Dietrich, Clifford H. Hart, 
Harold Hood, Eugene C. Penzien, Lowell 
W. Perry, John R. Ryan, Russell L. 
Shepherd, Burton R. Shifman, Dona!d M. 
Traeger, Prosser M. Watts, Jr. 
MINNESOTA—George E. MacKinnon. 
MISSISSIPPI—Jerome A. Susskind. 


MISSOURI—James T. Blair, Jr. 
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A Page of Late News at Press Time 


A $348,000 grant to the Joint Committee 
for Effective Administration of Justice by 
the Kellogg Foundation was announced early 
this month. The grant covers a three-year pro- 
gram to improve judicial administration 
throughout the United States. Under the lead- 
ership of Tom C. Clark, associate justice of the 
Supreme Court of the United States, the Joint 
Committee has initiated a number of local, 
state and regional pilot projects. Cecil E. 
Burney, Corpus Christi, Texas, president of 
the American Judicature Society and chairman 
of the Joint Committee’s finance committee, 
and Albert E. Jenner, Jr., Chicago, immediate 
past president of the Society and vice-chairman 
of the Joint Committee, together with Justice 
Clark, presented the Joint Committee proposal 
to the foundation in September. 


A full revamp of Oregon’s constitution 
will be undertaken by a constitutional revi- 
sion commission of that state. The commis- 
sion is to present its proposals to the 1963 
legislature to determine what shall be submit- 
ted to the voters. Subcommittees on the exec- 
utive, legislative and judicial branches, human 
rights, finance and local government, suffrage, 
elections, amendments, methods of revision 
and style have been established. One commis- 
sioner has asserted that the task of the com- 
mission is “to face up to what. we think the 
government of this state should look like for 
the next century.” 


A preliminary draft of the proposed 
amendments to the federal rules of civil 
procedure has been completed by the Advi- 
sory Committee on Civil Rules appointed by 
the Chief Justice of the United States Supreme 
Court (April, 1960, Journal, p. 206.). Com- 
ments and suggestions of the bench and bar 
are being solicited by the Advisory Committee. 
The preliminary draft may be obtained from 
the committee’s office in the Supreme Court 
Building, Washington 25, D.C. All suggestions 
should be submitted before May 1, 1962. 


Full rule-making power for Massachu- 
setts’ Supreme Judicial Court has been ap- 
proved by the Board of Delegates of the Massa- 


chusetts Bar Association as one of 14 specific 
recommendations submitted by a Special Com- 
mittee on the Judiciary. Robert F. Drinan, 
S.J., Dean of Boston College Law School and 
member of the executive committee of the 
American Judicature Society, is chairman of 
the Special Committee which submitted its 
first report after more than six months of 
study and research. Other committee recom- 
mendations adopted by the Board of Dele- 
gates included proposals to add eight new 
judges to the Superior Court (trial court of 
general jurisdiction), increase monetary juris- 
dictional limits of district courts from $1,000 
to $3,000, and continue to use district court 
judges in the Superior Court for misdemeanor 
and motor vehicle cases. The Special Commit- 
tee has coordinated its work closely with a 
Governor’s Commission studying judicial com- 
pensation. 


Closed-circuit televising of Washtenaw 
Circuit Court (Michigan) proceedings will 
be inaugurated as a teaching aid at the Uni- 
versity of Michigan Law School. A specially- 
constructed camera housed in a box made from 
wood that blends perfectly with the wood 
paneling is mounted at the back of the room 
to permit the teaching process to go on with- 
out disturbing the court. This camera can be 
controlled from another room in the court- 
house or from the student viewing room at 
the law school itself. The judge will have a 
switch by which he can turn off both camera 
and microphones at the same time. This will 
be used whenever the courtroom is cleared of 
spectators. 

Circuit Judge James R. Breakey, Jr., has 
cooperated with Professor Charles W. Joiner, 
associate dean of the law school, in initiating 
the project. Mr. Joiner, who has been inter- 
ested in television as a teaching aid for the 
past several years, describes the technique as 
a significant step forward in legal education. 
“As far as we know,” he said, “this is the first 
system of its kind in the country. Closed circuit 
television is merely an extension of the court- 
room,” Mr. Joiner explained. “It is not a tele- 
vised broadcast, as that term is used. We are 
merely extending the courtroom to include a 
room for teaching purposes only. 


SISTRK M KOSALITA 
MARYGHOVE COLLEGE 
DETROIT 21 MICH 





“The forces of totalitarianism 
are again on the march, subjugat- 
ing more millions of people to the 
tyranny of “statism.” The provid- 
ing of adequate Legal Aid service 
is not a matter of small conse- 
quence in the face of so ominous 
a threat. The individual does not 
exist to serve the state. The state 
exists to serve the individual. The 
object of law is to protect the dig- 
nity and worth of every human be- 
ing, whatever his income. Ameri- 
can history demonstrates that our 
national strength 1s founded on 
individual opportunity and free- 
dom. If law is to fulfill its impor- 
tant mission, the facilities of Legal 
Aid in the United States must be 
materially strengthened, for here 
is the tested and exclusive means 
of assuring that every citizen 
stands equal before the law.” 


y Emery A. BROWNELL, Executive 


EMERY A. BROWNELL Director, National Legal Aid and 
Defender Association. 
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